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An Introduction to Significant Articles 


The adoption by the house of delegates of the 
American Bar Association of the precepts con- 
cerning judicial administration worked out during 
the past year by Justice John J. Parker’s com- 
mittees may be taken to represent the end of a 
pioneering era. Not all of the pioneers, alas! 
have survived to applaud this stage of their 
work. The members of our profession now in 
their prime should rejoice that they have the 
high privilege of placing the trial of civil causes 
on a rational footing, of enabling courts to deter- 
mine facts and apply rules of law without mal- 
treating the facts, the law, the parties or the 
witnesses. 

As an introduction to the more than sixty 
recommendations now approved we quote Presi- 
dent Vanderbilt’s statement that these precepts 
represent the minimum of early achievement, 
and that they are entirely practical. There are 
few, if any, which have not long served in one 
or more of our numerous jurisdictions. There 
is another point to be made: objections on the 
part of lawyers who agree in principle will be 
based upon the fact that there is an underlying 
doctrine of active responsibility devolving upon 
trial and appellate judges; they will assert that 
such and such a judge cannot be expected to 
exercise safely any enlarged powers. 





The obvious answer to this objection is that 
it is possible to educate virtually every judge 
(many in the federal courts will be going to 
school in ensuing months) and it is possible for 
a profession that sets itself to achieve reasonable 
standards to improve also the mode of selecting 
judges, and their tenure. In tenure we are no- 
toriously at fault. We cannot blame the elec- 
torate generally. We have hardly begun to 
inform the public. The great problem of admin- 
istering justice, depending so much on the per- 
sonnel of advocates and judges, cannot balk 
because of false doctrines in constitutions. All 
ABA members received in July, in the pamphlet 
containing the report of the section on judicial 
administration, the report also of the committee 
on judicial selection. Here is found the most 
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complete information ever published on this sub- 
ject and practical counsel as to methods of re- 
form. We know already, regardless of what 
may happen soon in Ohio and Michigan, that 
the job of making judges independent of politics 
can be done. 


As for the inability or unwillingness of many 
practitioners to utilize modes of procedure prop- 
erly, the answer is that they can be compelled 
to conform by judges. The profession itself 
has been approaching the ideal of a competent 
and well mannered bar since the early nineties. 
We are now nearing the last years of the long 
campaign to restrict admission to those who are 
qualified. 

It will be admitted that a judge can enforce 
compliance to rules. Is it bizarre to suggest 
that a responsible bar can exert a wholesome in- 
fluence on timid or reactionary judges? A de- 
sirable and wholesome balance between bench 
and bar would have been achieved long ago if 
practitioners had been organization conscious, as 
they now are rapidly becoming. Every local 
bar association should have a committee as 
liaison with the bench. Judges would relish con- 
ferences with such committees. And, since the 
right use of rules of procedure in many cases 
depends upon understanding in the appellate 
branch, there is a present need that the officers 
of state bars, or committees appointed by them, 
confer frequently with the appellate judges. 
This should become a normal practice. All 
judges, and especially those having the last word, 
need to learn what the profession thinks of their 
work. In most states they have to get their 
information in irregular manner, in dubious form, 
and then do the best they can with it. 

That bench and bar should confer seems too 
plain to call for argument. Unfortunately the 
practice, in an open and proper manner, is still 
but slightly developed. It will be contrary to 
all we know of cooperation if such relations do 
not confer great advantages on both bench and 
bar, and finally on the public. Somebody has 
said that the ideal of political planning is to 
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shape matters so that individual and public in- 
terests coincide. This is possible in our par- 
ticular field of government. 





Having laid down minimum standards in re- 
spect to civil justice it is clearly necessary that 
the appropriate sections and committees further 
explore and enlighten. There is great need for 
creating an understanding as to the vital im- 
portance of administration of the courts. All 
the tribunals of law in any state constitute to- 
gether a unity—but for too long this unity has 
been in most states no more than theory. And 
in most states there has been little conception 
of the supreme need of responsible administra- 
tion, its organization, or the methods it should 
employ. We are not wholly without experience. 
In a number of large cities administrative 
methods have served wonderfully in courts spe- 
cially created. The expected success in making 
the federal system a self-operating one through 
the Ashurst bill will demonstrate a need and a 
way for all states. 

The prospect justifies emphasis in recommend- 
ing the reading of Judge William Denman’s ad- 
dress in this number. That we have already 
moved far ahead is proved by his account of 
the willingness of the congress to sanction ap- 
propriations sufficient to staff the courts with 
needed judges. This address shows what factual 
proofs can accomplish. It seems to show also, 
as does the success of the long campaign for 
the new federal rules, that a better understand- 
ing of the primary needs of judicial administra- 
tion has arrived. Our representatives and sen- 
ators know more as to what the people want and 
deserve than most lawyers. It is not speed in 
adjudication, but promptness. We have many 
jurisdictions which prove that promptness is 
possible. 





And this discursive moralizing brings us to 
two more factors. The attorney general's pro- 
posal for a codification of criminal procedure 
should be welcomed, and a start should be made 
within a year. His full statement appeared in 
the American Bar Association Journal for July. 
It could not be more timely. 

The final item is this: though lauded for a 
century the system of selecting judges for the 
federal courts is really inadequate. The matter 
has been discussed more than once in this Jour- 
NAL. Such a body as the United States senate, 
with its arrogant traditions of senatorial privi- 
lege, is entirely unsuited to take the big role 
that it does take in selecting judges. Everybody 
knows that the senators of a state must be con- 


sulted before a judicial appointment is made for 
a court which happens to be in their state. A 
small ratifying body, the members of which had 
no personal, political interests, might well aid 
the executive in this vital function. Plans now 
accepted in a number of states present the cor- 
rect plan for appointment. 





This comment is justified, it is hoped, because 
of the widespread present dissatisfaction with cer- 
tain recent appointments. More justified, if it can 
be plausibly suggested that the organized prac- 
titioners should immediately deal with the sub- 
ject before appointment is made. There un- 
doubtedly is always a considerable exercise of 
individual influence. This is likely to be un- 
wholesome. The question is whether bar organi- 
zations can deal with the subject in an imper- 
sonal and unpartisan manner. Such action would 
involve strain. But it should be attempted, if 
only as a mode of patriotic service. And if the 
organization is rent by political stresses there 
will at least be finally experience as a basis for 
further effort. Even an idealist will shrink from 
proposing an amendment to the federal consti- 
tution, though most of the amendments so far 
made have been far less justified by the facts. 

Individual lawyers do not hesitate to im- 
portune United States senators, who, in most 
instances, control federal judicial appointments. 
The senators would often welcome outspoken 
bar association advice. 

Having taken so much space by way of intro- 
duction to this number the Editor needs a few 
more lines to be considered by those who do not 
find in this number articles which should appear 
in it. The time has come when it is impossible 
to publish all that might be written. The choice 
of articles for each number is a painful duty, 
because always there are others already in type 
which suffer from competition with those se- 
lected. 





A High Privilege Offered 


Not too soon came the message from Attorney 
General Cummings concerning the need for draft- 
ing a code of criminal procedure for the federal 
courts. His address on this subject was deliv- 
ered at a meeting of the federal judicial con- 
ference of the fourth circuit held at Asheville, 
N. C., on June 3, 1938, and was published in the 
American Bar Association Journal for July, un- 
der the title “A Rounded System of Judicial 
Rule-Making.” All who read this article must 
be convinced that the United States needs a 
coordinated system of criminal procedure in place 
of the patchwork of federal enactments—not nu- 
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merous—state legislation and the constructions 
placed upon it, and the common law. 

“Examined in the most favorable light,” said 
Mr. Justice Clifford (in Tennessee v. Davis, 100 
U. S. 257, 299 the provision is a mere jumble of 
federal law, common law and state law, consisting 
of incongruous and _ irreconcilable regulations, 
which in legal effect amounts to no more than a 
direction to a judge sitting in such a trial to con- 
duct the same as well as he can, in view of the 
three systems of criminal jurisprudence, without 
any suggestion whatsoever as to what he shall do 
in such an extraordinary emergency if he should 
meet a question not regulated by any of the three 
systems.” 

The Attorney General recognizes the difficulty 
in distinguishing between procedure and sub- 
stantive law, but that difficulty was inherent 
equally in the drafting of the new rules of civil 
procedure. The code should extend from pro- 
cedure for arrest to conviction, he declares. The 
American Law Institute model code would greatly 
facilitate this work. 

Notwithstanding all the various matters now 
calling for bar attention, it should be possible 
speedily to muster association support in all 
states for a bill in congress. A concrete advance 
in criminal procedure has long been demanded 
by the public. “The average citizen has but 
scant patience with legal refinements which 
often cloud a criminal trial and obscure the main 
objective—the determination of guilt or inno- 
cence—the search for truth. . It should be 
the high privilege of the profession to take the 
lead in this vital matter.” 

To which we should add Amen, and proceed 
promptly under American Bar Association leader- 
ship. 


Fight for Independent Judiciary Not Finished 


Not very long ago bar associations through- 
out the country were receiving final reports 
from their committees “for an independent judi- 
ciary.” There was never so near an approach 
to unanimity of bar opinion on any serious con- 
trovertible issue as on the one precipitated by 
President Roosevelt. There appears to be a 
feeling that the defeat of the judiciary bill of 
1937 implies necessarily a discharge of the com- 
mittees created in that emergency. 

This is a very shortsighted view. In at least 
three-fourths of the states there is no independent 
judiciary. In more than half of the states there 
has never been the faintest effort on the part of 
the organized bar to provide an independent 
status for their judges. It is true that the courts’ 
dependence does not derive from executive or 
legislative encroachment. The source of de- 
pendence is not important. 


The serious lack of judicial independence in 
most of our states derives from political selec- 
tion and limited tenure. Every reason that sup- 
ports an effort to preserve the integrity of the 
federal supreme court applies equally to all our 
judges, federal and state, high, medium, and low. 
A judge should not be dependent upon political 
means of retaining his position. Can any sane 
person deny this? It is true that many judges 
never swerve from their duty because of political 
hazards; it is equally true that some such judges 
are wrenched from the public service to be sup- 
planted by more pliant candidates. 

It is not necessary to prove instances of po- 
litical control of judges nor of judicial submis- 
sion to political influence. It is enough that a 
political manner of selection and a tenure of of- 
fice qualified by politics prevail in most of our 
states. It is enough to know that the virtue 
most esteemed in a judge, most essential to his 
right and full performance, is one which is likely 
to evoke his recall at the end of a short term. 

The word “recall” is used advisedly. Every 
election which obliges the incumbent to face all- 
comers is actually worse for a worthy judge than 
the specially invoked recall election. Worse be- 
cause every person who has ever had occasion to 
fear or hate the incumbent judge is then per- 
mitted to rally support for his opponent, and 
with no sign of personal prejudice. This is 
enough to explain why judges so generally are 
meticulous in avoiding all controversial issues. 
And that timidity makes the courage of the other 
judges the more conspicuous and admirable. 

So why not continue the committees in cities 
and states “for an independent judiciary?” They 
have served one instance notably. That should 
be only a beginning. If these committees in a 
majority of the states would only analyse the 
meaning of the term “judicial independence” they 
would see a big field open to their efforts right 
in front of them. Not to see that would be 
blindness; not to attack it would be cowardice. 

Political dependence is the natural and inevi- 
table consequence of making the choice of a 
judge (and even though he may have served 
faithfully for many years) the occasion of a con- 
test, to be resolved after weeks or months of 
campaigning by one or both candidates, by a 
counting of noses. No secret is being disclosed. 
Our system of electing judges by popular vote 
and for limited terms is intended to make judges 
subservient. Most lawyers, having had no ex- 
perience with independent judges, instinctively 
oppose the idea; but most lawyers can be con- 
verted. Labor leaders frankly say that they pro- 
pose to have judges who can be induced to de- 
cide cases fairly by political intimidation; the 
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forces opposed to labor’s demands feel the same 
need, whether or not it be as freely expressed. 
And so the impasse, the situation in the nation 
which offers its political modes to the down- 
trodden of the world. The lawyers of other na- 
tions can understand adherence to sophistry and 
accustomed habits in many of our states; but 


they cannot understand how an enlightened pro- 
fession can continue blindly to support the most 
baneful factor in our administration of justice 
when in a number of jurisdictions in the same 
nation judges are independent and the people do 
not fear them, but most fear a lapse to political 
tenure. 


Career and Public Services of President Vanderbilt 


For the benefit of American Bar Association members who attended the 
recent annual meeting the Cleveland Bar Association distributed an issue of 
its Journal containing portraits of distinguished guests and speakers and brief 


statements of their careers. 


The facts concerning Arthur T. Vanderbilt, as 


presented in that Journal, are here reprinted as matters of interest to the many 
thousands of members unable to attend. Members of the Judicature Society 
especially will appreciate the opportunity to know more concerning its presi- 
dent, successor to Charles E. Hughes, Newton D. Baker and Frank E. Atwood. 
This article is published without asking for permission.—Editor. 


In electing Arthur T. Vanderbilt of New Jersey 
to serve as its president until the convention in 
Cleveland, the American Bar Association chose 
an executive richly experienced in its work, a 
lawyer who ranks high among the active prac- 
titioners of his state, and a forward-looking 
leader who has devoted himself earnestly to 
many projects in the public interest. Although 
at the age of forty-nine he is one of the young- 
est presidents in the Association’s history, he 
has demonstrated that his many-sided experience 
and interests in the work of the profession of 
law qualify him admirably to carry forward the 
administrative duties of his office and to advo- 
cate effectively the policies of the Association 
as determined by its membership, directly or 
through the house of delegates. 

Mr. Vanderbilt has been active and influential 
among those lawyers who, during the past few 
years, have given freely of their time to prac- 
tical efforts to improve further the administra- 
tion of justice and to strengthen the organization 
of the bar, in the states and the nation. Busily 
engaged in the general practice of his profession, 
he has not hesitated to enlist his ability and 
experience from time to time in the defense of 
those whom he believed to be accused unjustly, 
on charges in derogation of the rights of men to 
organize, assemble, speak their views, and assert 
peaceably their rights. In several public capaci- 
ties, he has served his state and county, in the 
interests of better government. 


His was the distinction of being the first mem- 
ber of the American Bar Association to be nomi 
nated as its president under open methods pro- 
vided by the new constitution of the Association. 
The Kansas City meeting at the end of Sep- 
tember found him unopposed. Upon his unani- 
mous election, he was able to devote himself 
immediately to the duties of the office; and he 
has to his credit a year of notable achievement 
under his guidance. Essentially he believes that 
the future of the organized Bar is a matter of 
self-determination, and that the American Bar 
Association can do and be whatever its mem- 
bers wish it to do and be and are willing to 
devote time, thought, and energy to helping it 
to do and be. Recognizing that the great vol- 
ume of executive work of the Association is 
carried on by its elected officers and board of 
governors and that the president of the associa- 
tion necessarily is recognized as an exponent of 
its declared policies, Mr. Vanderbilt believes 
strongly that the policies and objectives thus 
advocated should be those determined by the 
membership in accordance with the democratic 
procedures provided by the constitution of the 
Association, and that the future of the Associa- 
tion rests truly with its members. 


He was born in Newark on July 7, 1888, the 


first child of Lewis and Alice (Leach) Vander- 
bilt, who had lived in Newark for many years. 
On September 12, 1914, he married Miss Flor- 
ence Althen, also of Newark. They have five 
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children—three girls and twin boys, and their 
home is in Short Hills, within Essex County, in 
which he has lived all his life. Their summer 
home is on the coast of Maine. 

Mr. Vanderbilt attended the public schools of 
Newark, and in 1906 entered Wesleyan Uni- 
versity at Middletown, Connecticut, from which 
he received the degree of bachelor of arts upon 
graduation in 1910 and the degree of master of 
arts two years later. He was graduated from 
Columbia University Law School in 1913, with 
the degree of bachelor of laws, having taught 
meanwhile in the Newark central evening high 

school. 

After serving his law clerkship in the offices 
of the firm of Sommer, Colby and Whiting, and 
the late Jerome T. Congleton, former mayor of 
Newark, Mr. Vanderbilt was admitted to the 
bar of New Jersey in 1913, and opened his own 
office in Newark the following year. In 1914, he 
was also appointed an instructor in the New 
York University Law School, in which he be- 
came a full professor four years later, and he 
has served the school in that capacity ever since. 
For many years he taught contracts and equity, 
but lately has specialized in insurance, admini- 
strative law, and trusts. He is recognized as an 
authority on the theory and practice of judicial 
administration. 

From the time he began the practice of law, he 
showed a preference for the trial of cases in 
court and the argument of appeals, in general 
practice: He has been recognized for many years 
as one of the outstanding trial and appellate law- 
yers in his state. He was New Jersey counsel for 
the Port of New York Authority in 1926, and 
is a director and counsel for several well-known 
financial institutions. 

With an enlightened and progressive view of 
the lawyer’s duty to protect the rights of indi- 
viduals against the encroachments of arbitrary 
power in public or private hands, Mr. Vander- 
bilt has shown that he believes firmly in the 
maintenance of personal and civil liberties and 
has given freely of his services to defend these 
rights in the courts, when they seemed to him 
to be in danger. In the great Passaic textile 
strike in 1926, he represented the United Front 
Committee in connection with the hearings on 
the injunctions issued out of the court of 
chancery. Soon afterwards, when Roger N. 
Baldwin, secretary of the American Civil Liber- 
ties Union, and others, had been convicted of 
unlawful assembly, and their conviction had 
been affirmed in the supreme court of New Jer- 
sey, he argued their appeal before the New 
Jersey court of errors and appeals. In setting 
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aside their conviction, the court handed down 
what has been regarded as the leading case on 
unlawful assembly. A year or so ago, when the 
employes of one of the Newark newspapers were 
on strike, he appeared on behalf of the News- 
paper Guild in the court of chancery. When the 
government of his native County of Essex fell 
into ill repute in 1919, Mr. Vanderbilt organized 
and led the movement to end the mal-admini- 
stration and has been largely responsible for 
giving to Essex County, the most populous in 
the state, a notably efficient administration ever 
since. In fulfillment of that civic responsibility, 
he has served as Essex county counsel since 
1922. 

{It would be difficult to exaggerate the con- 
sequences of Mr. Vanderbilt’s leadership in local 
government reform, begun when he was thirty 
years old. The story is told in Mr. Thomas H. 
Reed’s Twenty Years of Government in Essex 
County, New Jersey. (D. Appleton-Century Co., 
New York, 1938). Aside from Philadelphia 
County and the counties associated with Boston 
and New York, Essex is the most important 
county east of the Mississippi, and has a larger 
population than any of fourteen states. As 
counsel to the county board he has exercised 
a “pervasive influence,” says Mr. Reed, but a 
greater service has been in inducing worthy 
citizens to become candidates for election to the 
board. “They have had to be dragooned into 
running, and Vanderbilt has done the dragoon- 
ing. All his powers of persuasion, and they are 
considerable, have been employed in getting men 
and women of outstanding ability to let their 
names go on the ballot. One of his friends has 
dubbed him, very justly, a political impresario.” 
(page 97) Editor. | 

Mr. Vanderbilt is a member of the American 
Law Institute, president of the American Judica- 
ture Society, trustee Wesleyan University, and 
a member of the honorary society of Phi Beta 
Kappa, and of Delta Kappa Epsilon, Phi Delta 
Phi and Delta Sigma Rho fraternities. He is 
also a member of the Academy of Political 
Science, the American Academy of Political and 
Social Sciences and of the American Political 
Science Association. 

Keenly interested in the practical improve- 
ment of judicial administration, he has been 
chairman of the New Jersey judicial council 
since its creation by act of the legislature in 
1929. Largely through the efforts of the judi- 
cial council, many improvements have been 
brought about in the courts of the state, with 
the result that civil cases are now reached for 
trial within six months instead of three years, 
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appeals are disposed of more rapidly, and the 
heavy burden on the judges of the appellate 
courts has been measurably lessened. Criminal 
law enforcement has been scientifically surveyed; 
and numerous statutes have been enacted, and 
others proposed, for the further improvement of 
the administration of justice. Comprehensive 
constitutional changes have been prepared and 
recommended to the legislature, for the purpose 
of further modernizing the judicial machinery 
of the state. His leadership in this field has 
received national recognition through his elec- 
tion for four successive years as chairman of the 
National Conference of Judicial Councils. If 
he has his way, the organized bar will plan and 
lead the way to further improvements in the 
administration of justice and will establish the 
reign of justice according to law in the discharge 
of quasi-judicial duties by administrative trib- 
unals. 

Long active in the bar organization of his 
state, he has served on the board of trustees of 
the New Jersey State Bar Association, and as 
its third, second and first vice president. He 
declined promotion to the presidency of the 
State Association because of his duties in the 
American Bar Association. Vitally concerned 
with the problems confronting the younger mem- 
bers of the bar, he sponsored the Junior Bar 


Conference in New Jersey, and enthusiastically 
lends his support to its efforts. 

Mr. Vanderbilt’s election as president of the 
American Bar Association was not merely a 
recognition of his attainments in his profession 
or of his many services to the organized bar. At 
the age of forty-nine he turned aside from the 
daily demands of a busy practice as a barrister, 
not because of the honor and compliment of the 
choice, but because he felt that there was an 
opportunity to advance further, through the 
American Bar Association, the many interests 
of the public and the profession. He has been 
the New Jersey member of the former general 
council of the Association, served as chairman of 
the insurance law committee, was the first chair- 
man of the insurance law section, has been active 
in the deliberations of the conference of bar 
delegates and the section of legal education, 
served three years as a member of the executive 
committee and board of governors, and has just 
retired from the responsible duties of the chair- 
manship of the budget committee. He thus 
breught with him to his new post of leadership 
not only a genuine enthusiasm and a great 
capacity for hard work, but also a broad and 
thorough knowledge, gained at first hand, as to 
work and the problems of the Association, which 
proved invaluable to the Association and the 
profession during the year. 





TO MEMBERS OF THE AMERICAN BAR ASSOCIATION 


The Board of Governors of the American Bar Association voted in July 
to renew, for a second year, the plan of cooperation whereby the Journal of 
the American Judicature Society is sent to all American Bar Association 
members. Publication is in the months of August, October, December, Feb- 
ruary, April and June. 

This cooperation involves payment to the Society of one and one-eighth 
per cent of the dues paid to the Bar Association by each of its members. 
Since the Judicature Society’s interests are exclusively in the field of judicial 
administration there is little duplication of,articles in the journals which you 
receive. 

The Judicature Society has been enabled to assume the larger share of 
this expenditure through aid given by the Carnegie Corporation. In order to 
qualify each year for this substantial aid, the Society must look to member- 
ship dues—five dollars per annum—for increased income. Every lawyer who 
approves of united effort to improve judicial administration is invited to 
become a member of the Society. 














Administration Is Chief Need of Federal Courts 


Congress Is Willing to Provide Adequate Staff When Informed as to 


Litigants’ Distress, 


Says Judge Denman 


“With inefficient courts the blackmailer and unjust claimant always has 
the best of it because he knows that the average man shrinks from litigation 
and will make a bad settlement rather than go into court.” 


The above quotation is selected to show that 
Judge William Denman is no newcomer in the 
field of judicial reform. It is culled from an 
address which he delivered on behalf of reform 
in judicial selection at a session of the Common- 
wealth Club of California twenty years age. 
The plan then considered visionary is now in 
force in California. 

Judge Denman’s interest on behalf of the 
United States courts in the ninth circuit began 
in 1932 when the circuit court of appeals had 
but three judges. Through his efforts the con- 
gress in 1933 added one judge, in 1935 one 
judge, in 1937 two judges, and this year his plea 
for additional district court judges for the ninth 
circuit was granted by provision for three addi- 
tional judges. His appointment to this bench 
came in 1935. His experience in office soon 
made him a leading proponent for the admini- 
strative organization of the federal judiciary, 
since championed by Attorney General Cum- 
mings, and now become one of the chief projects 
of the bar of the nation. 

In support of the need for an adequate judi- 
cial force and an administrative system Judge 
Denman prepared his remarkable analysis of con- 
ditions for an address to the California Judges’ 
Association, which was published in the Decem- 
ber, 1937, number of this Journal, under the 
title, What the Legislature Owes the Judiciary. 
In briefer form the need therein shown for relief 
of an overworked body of judges was reiterated 
and proved in the Attorney General’s report 
dated January 3, 1938. Commenting on the 
word “current” as applied to federal court 
dockets, the report says: 

“The word ‘current’ does not take into account 
the time consumed during the preliminary period 
hefore the case is in shape for trial, or the time 
lost between the time when a case may theoretically 
be tried and the time when it is actually tried; nor 
does it make any allowance for the fact that in 
many divisions and in many places of holding court, 
terms are convened but once or twice a year. 

“The interval elapsing between terms of court 


may alone account for as much as a year between 
the time the case is in shape for trial and the earli- 


wn 


est date upon which it can actually be heard. . . 
Sessions of the United States district courts are 
held in 376 places. At 115 of these places there is 
but one term a year, while at 242 of them there 
are but two terms annually. At only nineteen 
places are there more than two terms a year.” 

Accordingly the Attorney General added to the 
request of the conference of circuit judges for 
sixteen, judges, eleven more, specifying the 
places. The result was within a few months the 
addition of twenty-one judges (P. A. 555) and 
one additional one (for Eastern Louisiana) in a 
separate act. 

Judge Denman was elected second vice-presi- 
dent of the Judicature Society at the annual 
meeting held May 11. In the report of this 
meeting in the June number reference was made 
to an address at the dinner session by Judge 
Denman. In this address the speaker refuted 
the current belief that congress could not be 
made to understand the needs of the judicial 
department. This belief grew out of the futility 
of requests based upon the overload under which 
many judges were staggering. How Judge Den- 
man got speedy action for the relief of the bench 
in the ninth district, embracing seven Pacific 
states, Alaska and Hawaii, makes interesting and 
instructive reading. 

Congress was moved to prompt action when 
informed of the failure in many instances of the 
courts to meet reasonable standards in disposing 
of cases. The distress of litigants, not prev- 
iously brought to the attention of the legislators, 
worked wonders. With this introduction the 
more informative parts of the address are pre- 
sented herewith. 


Judge Denman’s Address 


These long years of campaigning have given 
us a fairly intimate knowledge of the attitude of 
legislators towards the courts and judges. What 
is of equally significant value, the attitude of 
judges towards the legislators; for our more re- 
cent and intimate contact with federal judges 
has disclosed a curious defeatist attitude towards 
any project for assistance from the congress. 
We know this to be entirely unjustifiable but it 
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seems to prevail almost universally, and from the 
very highest of the judges in the land down 
through to the district courts. It is to this that 
we attribute the long sufferance of our senior 
circuit judges under the present archaic ad- 
ministration of the federal courts, which has 
aroused towards them such bitterness and an- 
tagonism on the part of the common people. 

In the technique of approach to legislators, 
we have learned it means little to ask relief for 
tired and overworked judges. The men of in- 
fluence in congress and state legislatures, whose 
aid you must have, are themselves overworked 
and fatigued and seem to regard it as a neces- 
sary incident to public service. It is only when 
you show them the injustice to litigants from 
the dulled or erratic or dilatory mind, which 
fatigue and disheartening submergence in over- 
whelming calendars cause, that they begin to 
listen. 

Our recent experience in increasing the cir- 
cuit judges for the ninth circuit from three to 
seven clearly shows how fairly congress responds 
to direct and intimate statements on behalf of 
the litigants of a court that was treating them 
unjustly. 

We formerly had four judges. One of them 
came from the commerce court, and on his 
death the number was reduced to three. The 
judicial conference requested in 1930 the con- 
tinuance of the fourth judgeship. But we had 
no administrator to present our case and nothing 
happened till the spring of 1933, when a bill 
for it had passed the senate. At the request of 
the then incumbent judges we began what the 
British call “legislative advocacy,’ and we 
Americans, just plain “lobbying,” to press the 
bill to passage in the house. There was strong 
opposition from Representative Blanton of 
Texas and his very considerable following. 

That bill was urged on the leading members 
just as if it had been one for the Standard Oil 
Company or the American Federation of Labor. 
And why not? It concerned the ten million 
people of the circuit for which the court is the 
supreme and final tribunal in 97 percent of 
federal litigation. 

It was not Attorney General Cummings’ job. 
Heaven knows he had enough to do as a member 
of the cabinet of the Chief Executive! 

Only by such presentation was the bill passed 
as the last vote of the last day of the 1933 
session, in which was enacted the bank mora- 
torium and the national recovery act. 

Two years later when your speaker was ap- 
pointed a judge in that court, its arrearages 
seemed overwhelming and we asked for a fifth 
judge. The judicial conference had evidently 


thought it was no use to request it, so we sought 
the aid of the Chief Justice. He gave it will- 
ingly but expressed grave doubt whether congress 
would respond. The senior circuit judges we 
met had the same depressing attitude. 

Our advisers in the senate told us that a cer- 
tain western senator would kill it and that it 
was useless to approach him. They were all of 
them wrong—the picture of the injustice to 
litigants that senator comprehended at once, and 
when the bill came on the floor of the senate, he 
was its protagonist. In the house, where on the 
fourth judge bill Representative Blanton gave 
over an hour’s speech to defeat it, he was one 
of the strongest supporters in the passage of the 
bill for the fifth judge. 


Inside View of Distressed Court 


Judge Mathews and your speaker began our 
work in the spring of 1935, and this was the 
deplorable condition we found. The docketings 
were so large there was no time to read the briefs 
or records prior to the arguments, of which we 
had but a hazy impression months later when 
we came to write our opinions. We sat steadily 
for weeks prior to the June adjournment of the 
court, during which most of our cumulation of 
appeals, as well might have been submitted on 
the briefs. We then adjourned till October. The 
writer of the opinion was assigned before the 
argument. He wrote the opinion without any 
conference of the three judges. In 80 percent 
of the cases in which your speaker participated 
there was no such conference whatsoever. In 
this statement we are revealing no secret of the 
courts’ chambers. The entire federal bar knew 
of it and chafed under it. 

Of course this was mot appellate justice, bu‘ 
the alternative of congested calendars and 
months or years of delay seemed worse for the 
litigants. We suggested we needed more judges 
and were told that having procured a fourth 
and a fifth judge in a space of two years, con- 
gress would laugh at us if we asked for two 
more. Our answer was that we did not think 
so and, anyhow, we could stand the laugh 
rather than give up the cause of the litigants of 
the circuit, and the fading p~estige of the court, 
and, incidentally, continue with the smeary 
sense of incompetence and uncertainty, which 
such hurried work creates in the juage’s mind. 

We came on in the 1936 session, too late, 
however, and concluded not to introduce the bill 
for the sixth and seventh judges till the next 
winter. It was introduced in the senate in 
February, 1937, within a few days after the 
court enlargement bill. Despite the heat of that 
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contest our bill was but two months between 
filing and enactment. It had the combined sup- 
port of the Attorney General on the one hand, 
and on the other Senators Wheeler, McNary, 
Borah, McCarron, Austin and others who were 
bitterly opposing the administration. 

In the house it went through Judge Sumner’s 
committee in a week and was passed by the 
house three days thereafter. 

It is hoped that you are not bored by all these 
Washington experiences of a western circuit, for 
there is a suggestion from them which should 
aid us in connection with the Attorney General’s 
court administration bill which has been cham- 
pioned by Senator Ashurst. 


Standard Set by Court of Appeals 


It is that we must make clear a definite ob- 
jective of attainment for litigants—if our legis- 
lative advocacy is to succeed. What we promised 
the senators and representatives in return for 
our sixth and seventh judges was definite and 
clear. It was first, that we would prepare our- 
selves on the briefs and records before hearing, 
and make it as near a conference between the 
attorneys and the three judges as could be had 
in a court room, extending the time for argu- 
ment till we were satisfied that the litigant’s case 
was fully presented. 

Second, that we would strain every effort to 
clear our arrearages in the first year after con- 
gress so staffed our court; and third, that 
having thus become “current” we would not 
lapse into arrearages again by adjourning from 
May to October. 

With the seven judges this has been made 
possible. We sit three judges each on alternate 
days for two weeks, then recess for a week. The 
alternate free day enables us to freshen on the 
cases to be heard the next. Often we are able 
to leave the bench and decide the case at once, 
because our conference has been on the bench in 
the hearing, just as it is in the English appellate 
courts. 

We abolished our terms of court by making 
the last day of the term the day before the 
opening of the next. Last July we had our first 
summer session. No longer does justice sleep 
while the court takes a vacation. The judges 
personally take theirs alternately, though there 
were none last year, while we were endeavoring 
to conquer our arrearages. 

The time for filing briefs runs from the print- 
ing of the transcript, so the attorneys write them 
when fresh from their trial below. Our San 
Francisco calendar of June, 1938, will be truly 
current, for it will have set for hearing every 


case in which the last brief has been filed within 
ten days. In the next fiscal year all the appeals 
should average not over six months between 
docketing and decision. 

We think that, thanks to the Attorney Gen- 
eral and congress, we at last have true currency 
in an appellate court. We say thanks to them, 
for in attaining it none of the seven of us, even 
in the pressure to clear our arrearages, have 
approached the 90 odd opinions written by Judge 
Wilbur when we had but three judges, nor those 
of the peak years of production of the judges of 
the second circuit. 

Well, with congress proven so responsive to 
the litigants’ need and with an attorney general 
—litigating for a client having sixty percent of 
the cases filed with us—so wisely willing to 
divorce the judiciary from his executive office, 
why should not every federal court be made 
truly “current?” 

What shall be our standard of currency for 
litigants in the district court? Surely, there is 
no reason now why we should be satisfied with 
proposing a makeshift, half-way criterion in pre- 
senting the litigating citizen’s need to the con- 
gress. 


Six Month Standard of Trials 


In our opinion, after canvassing the matter 
with many federal justices and judges, there 
seems no reason why any civil case, to be decided 
at law or in equity, in a single final trial of fact, 
should remain in any district court longer than 
six months from the filing of the first pleading. 

This, of course, excludes receiverships, bank- 
ruptcies and similar proceedings requiring con- 
tinuing judicial action, and the exceptional cases 
where witnesses have left suddenly so their de- 
positions cannot be taken. 

In a recent article (published in this Journal) 
your speaker commented on several permanent 
total disability cases in which he wrote opinions, 
where the disabled men were held entitled to 
their pitifully small monthly payments from two 
to four years after their cases were filed below. 
We found men of fifty-four seeing three years 
of the sands of life dropping in the lower cham- 
ber of the glass, waiting for a federal court to 
determine whether the $12.50 or $25.00 a month 
of their policies were theirs. 

A study of the records in these cases showed 
that the judges in each case, in both the lower 
and our court, could not have expended more 
than fifteen days of judicial consideration in 
trying and deciding it. At least seventy-five 
percent of the remaining time consumed was 
just archaic iniquity. 
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How far the defeatist idea that the courts can 
expect no real help from congress, is apparent 
from the archaic survivals of concepts of “cur- 
rency” prevailing in the judicial conference. 

You will recall that in 1935, after we had five 
judges. we had no hearing in which we were 
prepared on the briefs, the assignment of opinion 
writing before hearing and, in nearly all cases, 
a full concurrence in the opinion without any 
conference of the three judges—and that we 
could not keep up our work otherwise. In 1934, 
when we had but four judges and the situation 
was worse, the conference report stated that our 
judges continued “to keep up with their work 
in a satisfactory manner.” In 1935, the report 
gave a similar statement. 


What “Satisfactory Manner” Means 


Now no one believes that any of the senior 
judges or the chief justice, signing the Confer- 
ence report, believed we were keeping up in a 
“satisfactory manner.’ What they must have 
meant was “in as satisfactory manner as pos- 
sible,” on the theory that congress would give 
us no assistance. Their mistake was about 
congress, not that they believed we were current 
in any true sense. It is possible the judicial 
conference did not realize our procedure, but if 
they had had the advice of an administrator he 
would have learned of it in his first talk with 
our federal bar. 

So also with regard to the criterion of cur- 
rency in the district courts. Remembering that 
six. months is a rational limit for the litigants 
to wait for justice in the ordinary single final 
trial cases we have described, we find the judicial 
conference reports giving the extraordinary defi- 
nition of current courts, as those in which cases 
at issue in one term are tried in the next. 

Now, Assistant Attorney General Holtzoff has 
pointed out that there are 115 places of trial in 
the federal courts with one term a year. In all 
these divisions, the court would be reported as 
current, though a case reached issue on the first 
day of October, 1934, and was tried twenty-three 
months later, in September, 1936. 

Mr. Holtzoff reports 242 places of trial where 
there are but two terms a year. This means that 
currency exists there though eleven months 
elapse between issue and trial. There are but 
19 places of trial having more than two terms 
a year. 

Compare six months between filing and final 
judgment, with a concept of currency which dis- 
regards all the time spent before reaching issue, 
and after trial to decision, and then call a court 
current which may have 23 months between issue 


and trial! Yet for several years up to the 
conference report of 1937 this anachronism— 
this survival of century old concepts of the rights 
of litigants—appeared annually. It has disap- 
peared since the hearing in the spring 1937. 
before the senate committee on the general court 
bill. Then, not only its import was made clear 
from the testimony. but also it became apparent 
that the conference had been mistaken with 
regard to the willingness of congress to relieve 
the litigants in the lower courts. 


Substitute Rule Offered 


Another extraordinary archaic survival was 
the conference’s suggestion, amounting to a com- 
mand, that the district courts adopt a rule, in 
form also suggested by the conference, that after 
a litigant’s cause had no actien taken for a year 
it should be dismissed. A full year’s neglect of 
a citizen’s case by his attorney, during which 
the court gave him no protection—sanctioned by 
rule! What a contrast to the modern concept 
that the court should see to it that its officers 
should bring the case to issue, try it and have 
its judgment in six months! 

Now that the conference has learned the 
responsive attitude of the congress, we reason- 
ably may expect it to suggest a modern rule 
to be adopted in each district court, somewhat 
as follows: 

“There will be called on the first Monday of 
each month a calendar of cases not at issue filed 
two months or more prior thereto. Unless suffi- 
cient explanation is made, judgment may be en- 
tered against a party at fault for the non-joinder, 
or appropriate fine assessed against him. No con- 
tinuances will be granted for mere convenience of 
counsel or upon their mere stipulation. Attorneys 
seeking continuances shall have their clients in 
court for the determination, as between client and 
his counsel, of the cause of the delay of justice. 
Repeated delays in reaching issue caused by any 
attorney shall be reported with the delinquent at- 
torney’s name in the Federal Reporter.” 

This may be stretching it somewhat but the 
laws’ delays are too often lawyers’ delays. Lest 
anyone think this is uttered in any “holier than 
thou” attitude, he may be assured that if the 
rule were retroactive your speaker’s name would 
appear in the Reporter. There it would be 
much more widely examined than the utterances 
over which it is now printed. It would be along 
with many of his beloved former associates at 
the bar, with whom he had fallen into the com- 
mon practice of swapping the court’s and their 
clients’ time. We were wont to excuse ourselves 
by saying, usually truthfully, that the old fellow 
is so swamped he won’t care—-but when you 
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view it from the litigants’ standpoint, the prac- 
tice was a stench in the nostrils of justice. 


An Administrative Standard 


Now for two practical suggestions with refer- 
ence to the judicial administration bill (S. B. 
3212) which Senator Ashurst introduced for the 
Attorney General. Let us place in the bill, 
preferably in a statement of public policy as its 
preamble, a declaration of the federal litigant’s 
right to a decision of his within six months of 
filing his complaint—and that the courts should 
be staffed with a sufficient number of judges 
to make the right certain. 

This would make for the administrator an 
easily ascertainable classification of current 
courts and those denying justice under this con- 
cept. This should be published at, say, three 
months’ intervals. There should be a mailing 
list of public bodies, labor unions, chambers of 
commerce, bar associations and the like, and 
interested citizens to whom the reports would 
be sent. 

The public is now “court conscious,” and 
such reports would be widely discussed. Indolent 
judges and those industrious who can, but have 
not learned to organize their work, will need no 
other pressure for their improvement. Where 
the fault is understaffing, which we know is the 
cause in the majority of cases, the congressmen 
will find their voters giving them support in their 
measures for court relief. 

But above all this, public confidence will be 
restored in the federal courts once they realize 
its delays no longer deny justice—and once we 
set the example the states will follow. Already 
committees of the California Bar Association are 
studying bills for relief of their appellate courts, 
similar to that given us by congress. 

It is suggested, however, that the Ashurst 
bill be amended, making the administrator the 
adviser to the senior judges of the circuit court 
of appeals in matters concerning the administra- 
tive side of the courts’ duties. 

This idea of such an administrator is not a 
novel one. Judge Manton had urged it on the 
judicial conference. The Scottish courts have 
had such an officer for some time. Quite recently 
the King appointed a royal commission to 
report on the causes of lack of “despatch” in 
the king’s bench division. The commission, after 
extended hearings, presided over by the master 


of the rolls, recommended the creation of such 
an officer for that court. 

As a final suggestion, is the attitude we should 
have in the matter of the cost of staffing the 
courts to realize our modern criterion of justice 
for federal litigants. For several years we have 
been appropriating billions of dollars for the 
relief of our unemployed citizens. Our motive 
in so doing is primarily humanitarian. We want 
to save our citizens both from the fear of 
hunger and from any feeling of degradation at 
accepting a charitable dole. Along with this is 
an equally important reason of statecraft. The 
hunger and the discontent of unemployed men 
and women constitute the main causes for the 
destructions of the democracies of Europe, and 
we wisely see that our expenditure of billions 
is a protection against the possibility of a similar 
fate to our American democracy. 

Likewise, we have for some time, spent a bil- 
lion dollars a year on executive branches of the 
government, for military and naval preparedness 
against attacks on our democracy from without. 


‘And more recently we have added to this up- 


wards of a billion dollars for the increase of 
our armaments for the same purpose. 


Have Confidence in Congress 


Now the cost of the federal courts, a branch 
of the government constitutionally coordinate 
with the executive and the legislative, is but 
six and one-half million dollars a year. I sub- 
mit to you that the danger to our democracy 
from mistrust and, as we know, often from 
hatred of the federal judicial establishment 
amongst great numbers of the common people, 
is not incomparable with these other menaces to 
our democracy. Against the billions spent for 
relief we need less than six one-hundredths of 
one percent to realize our ideal of federal judicial 
administration. Against the cost of the execu- 
tive, army and navy, we need jess than 2 percent 
of the annual billion we see has been and will 
be the minimum of such expenditure. 

How insignificant this judicial appropriation 
seems, once we have a perspective of the value 
of the stabilizing influence of confidence in a 
democracy’s justice to the private citizen on the 
permanence of our institutions. 

Gentlemen, I assure you that if we present 
our cause with clarity and frankness, and with 
one half the energy of the legislative advocates 
of important private bills, congress will make a 
full and generous response to our plea for federal 
justice. 
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Plausible Idea for Ashurst Bill Advanced 


The committee on judiciary of the house of 
representatives submitted a number of questions 
to judges of the federal courts last spring. The 
questions were well framed to get information 
concerning the time element in litigation and to 
elicit facts and opinions concerning procedure 
and administration. 

Question twelve was particularly addressed 
to the matter of establishing within the judiciary 
an administrative system: 


“12. Would the appointment of an adminis- 
trative officer to perform the duties ordinarily 
understood by that title improve or expedite the 
work of your federal district?” 

The reply submitted by Judge Harry A. Holl- 
zer (Los Angeles) deserves attention. It should 
be remembered that for a number of years before 
his appointment to the federal district court 
Judge Hollzer, while a member of the superior 
court, acted as administrative head for the Cali- 
fornia judicial council, and did much to acquire 
information from all parts of the country con- 
cerning the practical side of administration, as 
well as the procedural side. His reply to this 
question said that the attorney general’s report 
for the fiscal year 1937 “succinctly and accu- 
rately described the conditions which render it 
necessary to provide administrative machinery 
for the operation of the lower federal courts.” 
But, “considering the great distances that exist 
between many of the congested sections of the 
country, as well as the large expanse of territory 
embraced within the great majority of the judi- 
cial circuits, the very conditions of which the 


attorney general quite correctly directs attention, 
require for their relief an administrative system 
for the courts which can function quickly and 
efficiently and with a reasonable degree of 
economy.” 

Judge Hollzer’s proposal to meet these condi- 
tions is quoted: 


“In my judgment, we should consider the pos- 
sible advantages which would be derived by estab- 
lishing what might be called a branch judicial coun- 
cil for each circuit, such council to consist of at 
least one circuit judge and two district judges, these 
to be aided by an administrative officer, with adequate 
assistance. Such council should hold conferences 
as often as the conditions warrant, and annually 
should convene an assembly of all of the circuit 
and district judges within its own circuit. In addi- 
tion, each circuit council, through its administra- 
tive officer, should be in constant communication 
with a national council headed by the chief justice 
and provided with an administrative officer and 
adequate assistance. One of the chief functions of 
the latter would be to compile the latest possible 
data respecting the conditions existing in the vari- 
ous circuits and, under the direction of the chief 
justice, to coordinate the work being carried on un- 
der the supervision of the various circuit coun- 
cils. 


This seems like a sensible proposal, which 
might be expressly covered in the Ashurst bill, 
or mentioned in a general delegation of powers. 
It would be well to promote localized responsi- 
bility and this could be done with advantage to 
the central office and without limiting its own 
responsibility. 

The ABA house of delegates at Cleveland 
approved in principle the Ashurst bill. 


Public Attitude Toward Bar Deserves Attention 


The medical and legal professions resemble one another in many respects, 


but the difference between them is fundamental. 


However the matter may 


have been obscured by customary practices, the bar nevertheless is a body of 


officials, a definite part of state government. 


This status does not obviate 


the need for consideration of public feeling. The point was made by Julius 
Henry Cohen, speaking at the Judicature Society’s annual meeting in Wash- 


ington on May 11. 


I would like to call attention to the very 
trenchant criticism of the professions, both of 
medicine and law, which is coming from the laity. 
In the field of medicine, despite the immense 
amount of good that has been done by that pro- 
fession, there is a growing criticism along with 


a movement for better and more widely available 
medical care. The criticism is that, in its oppo- 
sition to these movements, the medical profession 
is narrow, and that its members seem to be 
concerned mostly with their own self-interest. 
The bar is getting something of the same kind 
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of criticism too—it is not always disinterested 
criticism—in the field of unlawful practice of the 
law. Lay organizations have met with decisions 
of the courts limiting their activities in fields 
which they assume are open to them. In conse- 
quence, they are attacking the bar. This work, 
which started through the activities in the field 
of professional ethics, has assumed very large 
proportions. There is, however, a very con- 
siderable group of lawyers who think that any- 
thing dealing with the administration of justice 
must come under the control of the bar. 


Similarly, in the medical profession, organized 
medicine apparently takes the position that any- 
thing in the field of health must be controlled by 
the doctors. Recently an article very critical of 
the medical profession appeared in the Yale Law 
Journal,’ and the New York Times published an 
editorial on the same subject.* In other words, 
both professions, because they are deeply con- 
cerned with their own problems, and now im- 
mediately the matter of economic security for 
their practitioners, are being censured by the laity 
for taking too narrow a view of their professional 
problems. 


Hence, I believe we are all in danger of losing 
' that larger sense of perspective which we must 
preserve. I am wondering whether this society 
does not furnish the place where the profession 
can take notice of this increasing criticism, where 
it can call attention to the dangers of taking too 
narrow a viewpoint of the functions of the bar. 
I am wondering whether it is not the wise thing 
to inform ourselves of this kind of criticism, and 
to admit its soundness where it is sound. Of 
course, attending these annual meetings, and 
hearing speeches in which our noble profession is 
praised, our nerves are soothed, and it gives us 
a kind of smugness. But is it not time to take 
notice of such criticisms coming from the outside 
and, by processes of education, not only correct 
misconceptions of the critics, but correct our own 
errors, where they occur, and revise our own 
point of view? 


So far the distribution of the Journal has been 
confined to members of the bar. But is it not 
practicable to devote some of the columns of the 
Journal to discussion of criticism from the out- 
side, and to invite laymen to express their views? 

My belief is that we should revise our habits 
of thinking, and not fall into the common error 





*Article entitled “Group Practice vs. Medical 
Association,” Yale Law Journal, May, 1938, Vol. 
47, No. 7, page 1193. 

"Editorial, “A Backward Step,” 
Times, Thursday, May 12, 1938. 


New York 


of specialists of taking too narrow a viewpoint, 
but that we should, instead, look at the profes- 
sion as an instrumentality existing primarily for 
the good of society. During the discussion over 
the functioning of the supreme court during the 
past year, the public has received a good deal of 
education in this field, and so have we. We are 
accustomed to taking criticism with a stiff chin, 
and sometimes we do actually ignore it. But I 
think we should avoid anything in the nature of 
smug satisfaction and, with full appreciation of 
the limitation of the judgment of specialists in 
matters of public affairs, achieve a more all- 
around and balanced judgment. This, I think, 
we owe to ourselves and to the public. 





Undeveloped Legal Business Studied 


Interest develops steadily in the matter of 
“undeveloped legal business.” If there were as- 
surance that a considerable number of people 
would pay reasonable charges for counsel and 
legal services it is likely that there would be 
sponsorship of bureaus created to meet the need. 
There are too many lawyers for current de- 
mands, it is obvious. If there also are prospec- 
tive clients who need legal services but are 
reluctant to go to law offices, and if they can 
be induced to apply at a bureau to explain their 
needs, and can be directed to lawyers prepared 
to serve them on moderate terms of payment, 
the experiment should be tried. 


It is no easy matter to test the needs and will- 
ingness of citizens generally. Dean Charles E. 
Clark of Yale Law School was a pioneer not 
many years ago in seeking statistical information 
concerning the administration of justice. The 
American Law School Association later gave en- 
couragement to the idea of surveys of the eco- 
nomic condition of lawyers, the key to a num- 
ber of situations. 


The Yale Law Journal for June, 1938, pub- 
lishes the results of field research as to possible 
client demand in New Haven and Hartford. As- 
sociated with Dean Clark in this survey was 
Emma Corstvet, of Sarah Lawrence College and 
formerly assistant professor in the Institute of 
Human Relations, Yale University. 

The facts were sought through personal in- 
terviews with 412 laymen selected for this study. 
It was found that in the preceding year a large 
percentage of the laymen interviewed had ex- 
perienced a need for counsel or other services and 
in a large percentage of these instances there 
had been no consultation. There were included 
in the test sixty-one “sample businesses,” none 
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of them large. At the same time research work- 
ers acquired much information from fifty law- 
yers. 

The directors of the study present the data 
acquired but are very modest as to results, be- 
lieving that similar surveys should be made be- 
fore there can be assured knowledge. But as 
to the technic of inquiry they have gone far and 
may feel confident. 

Such surveys involve considerable expense, and 
if a bureau is set up after much or little re- 
search into conditions, it will nevertheless be an 


experiment. It may be that the guaranteed cost 
of a bureau would not be very great in propor- 
tion to the cost of surveys. An experiment 
should involve a considerable period of time, at 
least six months, and perhaps more than a year. 
But if it were clearly a failure there need not 
be any great outlay in maintaining only a cen- 
tral office for a reasonable period. If in any 
measure successful it could be presumed that it 
would prosper more in the future, and addi- 
tional centers could be established in any large 
city. 


Indigent Respondents Deserve Honest Defense 


New York Lawyers Rally to Call Made by Prosecutor Dewey — Need for 
Public Defender Office Submitted by Mayer Goldman 


There is probably no one thing that lawyers 
would more willingly forget than the fact that in 
some of our larger cities it is possible for a class 
of lawyers to subsist like jackals by preying upon 
the weak, the ignorant, and sometimes criminal 
element confined in jail and awaiting trial. Much 
publicity has been given to lawyers who thrive 
more or less lavishly by direct aid to professional 
criminals; the thing recently attacked in New 
York County is different. This thing is the prey- 
ing upon friendless persons who are entitled to 
a defense, whether guilty or innocent. 

Under a system of court mismanagement the 
provision for counsel for the poor at public ex- 
pense lends itself to scandal. The reasons are 
readily understood. There is no active power 
in either bench or bar to prevent assigned coun- 
sel from exploiting the system of free defense. 
This condition does not thrive in smaller centers 
and in the absence of a thorough, and very diffi- 
cult survey, whatever is said must be in general 
terms and applicable, we hope, to only a few 
jurisdictions. 

Prosecutor Thomas E. Dewey, having pretty 
well routed the lawyers who advised and de- 
fended open criminality in New York County, 
began in May, with the aid of the Legal Aid 
Society, to provide honest defense of indigent 
prisoners. The plan immediately won the wide 
publicity which it deserved. 

The plan called for a volunteer panel of 300 
experienced lawyers and 500 juniors. Coordina- 
tion would be through the voluntary defenders 
group associated with the Legal Aid Society. It 
was estimated that an experienced lawyer would 
probably not be required to try more than one 


or two cases in a year because about three out 
of four cases do not permit of a defense. In 
all cases, however, investigation and advice are 
needed. 

The younger practitioners, however, were ex- 
pected to devote a full month of their time. 
Neither classes were to receive pay. Preparation 
for issuing the call for volunteers included ap- 
proval of the plan by the numerous judges of 
special and general sessions. 

Mr. Dewey, whose rank had become equiva- 
lent to that of commander-in-chief, or field mar- 
shal, reported that about one percent of the 
profession in his jurisdiction handle ninety per- 
cent of the criminal cases, while ninety percent 
never act in any criminal case. About half of all 
those indicted for felonies last year had no 
money for defense, few if any friends, and no 
means to procure their witnesses. “This is the 
crucial point at which our system breaks down.” 

Previously, he showed, there had been some 
relief through a small group of lawyers known as 
voluntary defenders, paid by the Legal Aid So- 
ciety from funds largely contributed by lawyers. 
Last year these men defended more than 2,400 
cases, of which 389 were by court assignment. 
In the same year more than 1,200 other felony 
cases were assigned to “a collection of lawyers 
who sit more or less regularly on the benches. 
The result is a tragedy and a farce. These bench 
warmers, most of whose offices are under their 
hats, represent our profession in part one of gen- 
eral sessions.” 

Dewey went on to tell how the main interest 
of the professional defender of the poor is to 
squeeze some money out of him. This practice 
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is by no means confined to the metropolis. The 
lack of a responsible bar organization to control 
criminal defenses is a main cause for a situa- 
tion which corrupts practitioners, police and 
sometimes magistrates. A precise understanding 
of what goes on would require continuing detec- 
tive work. 


It is impossible to explain the fact that in cities 
generally the bench and bar has not prevailed 
upon the police heads to detail honest detectives 
to keep a constant watch over these publicly 
financed defenses. It is too big a job for the 
jailors. 


Wide publicity was given to the plan so made 
and it appears that the lawyers needed stepped 
out and undertook their active participation in 
realistic citizenship. 


Present Need for Public Defender’s Office 


But Mayer Goldman, chief promoter of the 
idea of the public defender of indigent prisoners, 
did not miss the opportunity to show that the 
finest service rendered under this plan could be 
no more than a temporary thing, necessary, and 
most valuable, if it proved the need for an es- 
tablished public office. In a letter published May 
16 on the editorial page of the New York Post, 
Goldman made these points: 


It is not the duty and responsiblity of the 
organized bar to provide competent counsel to 
indigents in our criminal courts, although it 
should lead the fight therefor. It is the duty 
of the state—not of private agencies—to safe- 
guard the legal right of indigents. 


Justice is the concern of all the people. 


The adequate protection by law of life and 
liberty is as much the function of government 
as safeguarding health or regulating the condi- 
tions of labor or controlling the education of 
its citizens. 


Voluntary legal aid groups lack the necessary 
moneys, prestige and power to do the job ef- 
ficiently. They have wholly failed, thus far, to 
solve the problem. 


The real remedy is the creation by law of 
public defenders. Their efficiency and economy 
have been amply proved in many American 
communities. They are sanctioned by logic, 
historical precedent and experience. 

The public trend is unmistakably toward pub- 


lic defense. By that system, defense is a fun- 
damental right—not a charity. 


Public defense is as logical as public prose- 
cution. Thereby the unethical criminal lawyer 
willing and anxious to pervert justice, will rap- 
idly disappear. 

Volunteers lack sufficient interest and incen- 
tive. They start well but do not last long. 


The job must be done by state defenders, 
having the duty, responsibility and financial re- 
sources, to do it efficiently in the interest of 
both the state and the individual defendant. 


Public Defenders’ Good Record 


Mr. Goldman could have told much about the 
good work and the saving of money accomplished 
in several large cities through a public defender 
and small staff. It costs less to maintain such 
a service than to distribute fees to lawyers as- 
signed by the court. There is the great ad- 
vantage of institutionalizing the matter of de- 
fense, regardless of the economic condition of 
prisoners. For the first time the court and com- 
munity acquires a correct picture of the entire 
matter. 


The saving directly is small compared with 
the saving in court time. Trained defenders are 
usually able to ascertain a total lack of defense 
and so save a trial, which must be had when 
counsel is assigned in the ordinary way. The 
criminal court of Cook County, Illinois, has im- 
mensely benefited under the system. The pro- 
tection of the friendless and helpless respondent 
is utterly important, but by no means all that 
is involved. 

There is at the same time illogicality in pay- 
ing one officer to prosecute, and another to de- 
fend. Any lawyer or judge in France or Eng- 
land would be astonished by the proposal. The 
explanation would involve a comparison of our 
police and judicial systems. It is wholly within 
reason and experience to conceive of a judicial 
organization which would make the public de- 
fender unnecessary. Such an organization would 
have the aid of a prosecutor differently chosen, 
and serving under a different tenure, from any 
that we have experience with. 

In other words, reform lies very largely in re- 
forming the office of prosecutor throughout the 
state, and considerably in improving court or- 
ganization for this purpose, and other purposes 
equally important. 





The final determination of any cause otherwise than upon 
the merits is a species of injustice, which the layman finds great 
difficulty in sustaining as a proper administration of justice.— 
Judge Simon Ross, Court of Appeals, Ohio. 








Standards of Judicial Administration Adopted 


House of Delegates Approves Resolutions Submitted by Section 
in Behalf of Standards to be Proposed in Every State 


Though it be as yet only a program, the most 
important thing that has occurred in respect to 
civil procedure in our generation is the approval 
by the house of delegates of the American Bar 
Association of the sixty-six resolutions submitted 
by the section on judicial administration at the 
recent bar convention. For the first time, and 
after forty or more state association committees 
have for decades worked in this field—and occa- 
sionally with success—a consensus has been 
reached as to many of the standards involved. 

In the June number of this JouRNAL ten pages 
were devoted to brief descriptions of the reports 
made by five of the seven committees of the 
new section on judicial administration. This ar- 
ticle was inadequate, but appeared to be justified 
because of unavoidable delay in the publication 
of the full texts. At this time it is proper to pub- 
lish the resolutions which sum up the findings 
of six of these committees. Publication of the 
full text of all seven reports will be in the an- 
nual proceedings. They extend to page 143 of 
the pamphlet circulated among American Bar 
Association members shortly before the conven- 
tion. 


This article should be of some interest, al- 
though the arguments and full explanations af- 
forded by the committee reports are essential 
to progress in this field. 


It would be impossible to exaggerate the 
amount of work involved in the formulation of 
these reports and formal resolutions. Each of 
the seven committees was supplemented by a 
list of advisors, one for each state and by ap- 
pointments at large. The committees worked 
as few ever have before. Draft reports were 
sent the advisors and their experience and opin- 
ions were obtained. The reports took shape 
slowly. The work was further implemented by 
two conferences between the chairmen of all com- 
mittees, extending over several days each time. 
As President Vanderbilt said by way of preface 
to the compilation of reports, they “represent 
labor out of all relation to the number of pages 
in print. It is no exaggeration to say that each 
of these reports represents a lifetime of study 
and of judicial, professional or professorial ac- 
tivity on the part of the chairman whose name 
is affixed to it.” 


It may be added that the reports are not those 
of the chairmen, whose work in the main con- 
sisted of coordinating the opinions of all mem- 
bers and the much larger number of advisors. 
The work is as much a collaboration of the en- 
tire profession as is possible. Supervision of 
the committees by Judge John J. Parker, as 
chairman of the section, was itself no slight job. 

Without leadership by the national association 
the state bars have lacked basic information as 
to civil procedure, varying as it does throughout 
the country. It is highly probable that there is 
no standard now established which has not long 
been effective in at least one jurisdiction. 


Asserting that the standards are minimum and 
practical, President Vanderbilt’s preface continues 
is follows: 


“The reports of these seven committees make 
no attempt to scale the heights of perfection or to 
reach out for the idealistic. They are entirely 
utilitarian in their objective. They were prepared 
with a realistic consciousness of the very genuine 
difficulties involved in inducing our judges and our 
lawyers to change any of their working habits in 
the field of judicial procedure. Hence the recom- 
mendations of the seven committees are limited in 
number to those matters which are absolutely es- 
sential if the administration of justice in America 
is to be responsive to the needs of our times. The 
recommendations are confined to matters of funda- 
mental importance—I might almost say of rudi- 
mentary importance. They are matters on which 
all who have taken the time to reflect are in sub- 
stantial agreement. . . Some day—and, I hope, in 
the not too distant future—a more enlightened gen- 
eration will look back on these reports and won- 
der that it should have been necessary to write 
them, necessary to agitate for the recommendations 
set forth in them, and necessary. perhaps, in some 
states to invoke the aid of enlightened and far- 
seeing laymen to bring about their adoption. 
These reports, let me make it very clear, are not 
intended to be all inclusive in scope, nor definitive 
in objective. They are merely ad interim con- 
tributions to the solution of practical problems of 
paramount importance to litigants in this country.” 


It will be seen that the operation of the new 
section in its first undertaking commanded the 
services of a larger number of lawyers than 
usual. It is notable also that the product of the 
section had to be submitted to a body of dele- 
gates representing all of the states and territories. 
and that the delegates approved every resolution. 

Nor should it be overlooked that this under- 
taking happens to coincide in its inception with 
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the approval by the supreme court of its first 
comprehensive body of rules. The supreme court 
advisory committee has done more than provide 
the federal courts with a modern procedure; it 
has conspicuously demonstrated how such a work 
should be performed. 

The committees and their chairmen are as 
follows: 


1. Judicial Administration—Judge Edward R. 
Finch, New York City, N. Y. 


2. Pre-Trial Procedure—Judge Joseph A. Moy- 
nihan, Detroit, Mich. 


3. Trial Practice—Judge W. Calvin Chesnut, 
Baltimore, Md. 


4. Trial by Jury including Selection of Jurors— 
Judge John P. Dempsey, Cleveland, Ohio. 


5. Law of Evidence—Dean John H. Wigmore, 
Chicago, Ill. 

6. Appellate Practice—Prof. Edson R. Sunder- 
land, Ann Arbor, Mich. 


7. Administrative Agencies and Tribunals— 
Ralph M. Hoyt, Esq., Milwaukee, Wis. 

The section’s report, recommends that “com- 
mittees of lawyers should be set up in the several 
states to study the reports herewith submitted 
and to take appropriate steps to secure the 
adoption of the recommendations which they 
embody. The advisory and consulting members 
of the seven committees would constitute in 
their states ideal committees to undertake this 
work. To these could be added the members of 
the committees heretofore appointed by the presi- 
dents of the state bar associations at the request 
of the president of the American Bar Association 
to carry on the work ... it is believed that it 
should be placed under the direct supervision of 
the president of the Association, who will be in 
an ideal position to bring it to the attention of 
the bars of the several states.” 

This recommendation presumably will depend 
on action by the board of governors. 


I. Judicial Administration 


(1) Regulation of Practice by Rules of Court. 
That practice and procedure in the courts should 
be regulated by rules of court; and that to this 
end the courts should be given full rule-making 
power. 

(2) Unified Judicial System with Administra- 
tive Judge. That provision should be made in 
each state for a unified judicial system with 
power and responsibility in one of the judges 
to assign judges to judicial service so as to relieve 
congestion of dockets and utilize the. available 
judges to the best advantage. 

(3) Judicial Councils. The judicial councils 
should be strengthened with representation ac- 


corded the bar and the judiciary committees of 
the legislative department. 

(4) Quarterly Statistics. That quarterly judi- 
cial statistics should be required. 


II. Pre-Trial Procedure 


(1) Procedure Recommended. That courts in 
the metropolitan areas should make provision for 
pre-trial hearings, and other courts should give 
consideration to the procedure with a view of 
adopting it if justified by local conditions. 

(2) Time of Hearing to be Determined by 
Local Conditions. That whether the pre-trial 
hearing should follow closely the joinder of issue 
or should be postponed until shortly before ac- 
tual trial, must be determined by the individual 
needs in each jurisdiction. 

(3) Should be had Before a Judge. That the 
pre-trial hearing should be had before a judge. 

(4) Need Not Involve Disclosure of Proof. 
That a pre-trial hearing need not involve a dis- 
closure of the details of proof which counsel pre- 
fer not to disclose. 


III. Trial Practice 


(1) Common Law Power of Judge Should Be 
Restored. That the common law concept of the 
function and authority of the trial judge be uni- 
formly restored in the states which have departed 
therefrom. 

(2) Duty of Judge to Charge Jury. That 
after the evidence has been closed and counsel 
have concluded their arguments to the jury, the 
trial judge should instruct the jury orally, as to 
the law of the case, and should have power to 
advise them as to the facts by summarizing and 
analyzing the evidence and commenting upon 
the weight and credibility of the evidence or upon 
any part of it, always leaving the final decision 
on questions of fact to the jury. 

(3) Duty of Judge to Control Trial. That the 
trial judge should be at all times the governor 
of the trial in the sense of actively, and firmly 
when necessary, requiring that the proceedings 
be conducted with dignity, decorum and the 
avoidance of waste of time. 

(4) Fxamination of Jurors on the Voir Dire. 
That the examination of jurors on their voir dire 
should be in accordance with the procedure out- 
lined in Rule 47 of the new federal rules of civil 
procedure, which is as follows: “The court may 
permit parties or their attorneys to conduct the 
examination of prospective jurors or may of itself 
conduct the examination. In the latter event, the 
court shall permit the parties or their attorneys 
to supplement the examination by such further 
inquiry as it deems proper or shall itself submit 
to the prospective jurors such additional ques- 
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tions of the parties or their attorneys as it deems 
proper.” 

(5) Alternate Jurors. That, for prospective 
long trials, one or more jurors in addition to the 
regular panel should be selected and impaneled 
to sit as alternate jurors, in accordance with the 
practice authorized and regulated by Rule 47 of 
the new federal rules. 

(6) Scintilla Rule Should be Abolished. That 
the scintilla rule as to the sufficiency of evidence 
should be abolished. 

(7) Submission of Specific Issues to Jury. 
That the trial court should be authorized, in its 
discretion to submit specific issues to the jury 
to be considered in connection with a general 
verdict, in accordance with the practice pre- 
scribed by Rule 49 of the new federal rules. 

(8) Partial New Trials. That the trial judge 
should have power to grant a partial new trial 
where in his judgment the several issues are 
clearly and fairly separable. 

(9) Judgment Non Obstante Veredicto. That 
the practice of granting judgment non obstante 
veredicto be uniformly adopted, and that it be 
extended to authorize judgment on. motion, in 
accordance with the original motion for a directed 
verdict, after the jury has disagreed and upon 
discharge, as provided for in rule 50 of the new 
federal rules. 

(10) Voluntary Non-Pros. That after the 
trial of a law suit has begun, dismissal without 
prejudice by voluntary non-pros be permitted 
only in the legally reviewable discretion of the 
trial judge. 

(11) Reference to and Reports of Masters. 
That in law cases involving complicated fact is- 
sues, there may well be reference to a special 
master or auditor in advance of a jury trial with 
the submission of his report for consideration 
by the jury (see Ex parte Peterson, 253 U. S. 
300); that in equity and non-jury law cases the 
report should be accepted by the court as to the 
facts unless clearly erroneous, but nevertheless 
with power in the trial judge to adopt or modify 
or reject the report in whole or in part or, in 
his discretion, to receive further evidence with 
regard to the facts found, or to re-commit the 
report with instructions. In jury actions the 
findings of the referee, special master or auditor 
should be made admissible as evidence of the 
matters found and be read to the jury subject to 
the ruling of the court upon any objection in 
point of law which may be made to the report 
(see new federal rule No. 53 (e) (2) (3)). 

(12) Preliminary Injunctions. That the prac- 
tice as to issuing preliminary injunctions should 
be in accordance with that outlined in the new 
federal rule 65 which in substance forbids the 


issuance of preliminary injunctions without a 
hearing, but permits a temporary restraining 
order when necessary to obviate irreparable in- 
jury. 

(13) Promptness of Judical Decision. That 
as aids in securing promptness of judicial deci- 
sion, the “administrative judge” and requirement 
as to periodic statistical reports should be pro- 
vided for rather than rigid statutory requirements 
as to withholding of salaries or requiring affida- 
vit from judicial officers. 

(14) The New Federal Rules. That the pro- 
visions of the new federal rules of procedure 
with respect to the actual trial of cases should 
be uniformly adopted. 


IV. Selection of Jurors 


(1) Selection by Commissioners. That jurors 
should be selected by commissioners appointed 
by the courts. 

(2) Cleveland System Recommended for Met- 
ropolitan Centers. That in the metropolitan 
centers, some such system as that now in use 
in Cleveland, Ohio, should be adopted. 


V. Law of Evidence 


(1) Effect of Error in Admission or Rejection 
of Evidence. That error in the admission or 
rejection of evidence should not be ground of 
itself for directing a new trial unless the appellate 
court after an examination of the entire record 
is of opinion that the error has resulted in a mis- 
carriage of justice or has affected the substantial 
rights of the parties. (See Com. Rep. Part II, 
3.) 

(2) Where Case Heard by Judge Without 
Jury. That where case is heard by a judge 
without a jury a new trial should not be granted 
for error in the admission of testimony if there 
is substantial evidence to support the findings, 
unless it appears that the findings are based on 
testimony which should have been excluded. A 
new trial should not be granted for error in the 
exclusion of testimony unless it appears that 
the findings were affected by its exclusion. (Com. 
Part III, proposal 16.) 

(3) Exceptions Not Necessary. That excep- 
tions to the admission or rejection of testimony 
should not be required for the review of error 
on appeal; but for all purposes for which an 
exception has heretofore been necessary it should 
be sufficient that a party, at the time of the 
ruling or order of the court is made or sought. 
makes known to the court the action which he 
desires the court to take, or his objection to the 
action of the court and his grounds therefor. 
New federal rule 46. (See Com. Rep. Part II, 
4.) 
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(4) Survivor's Testimony. That the rule ex- 
cluding testimony of an interested party as to 
transactions with deceased persons, should be 
abrogated by the adoption of a statute like that 
of Connecticut, which removes the disqualifica- 
tion of the party as a witness and permits the 
introduction of declarations of the decedent, 
on a finding by the trial judge that they were 
made in good faith and on decedent’s personal 
knowledge. (Com. Part III, proposal 1.) 


(5) Deceased Persons’ Statements. That dec- 
larations of a deceased or insane person should be 
received in evidence if the trial judge shall find 
(1) that the person is dead or insane, (2) that 
the declaration was made and (3) that it was 
made in good faith before the commencement of 
the action and upon the personal knowledge cf 
the declarant. 

(Note: The council did not think wise to ad- 
mit declarations of persons “otherwise unavail- 
able” as allowed by the Massachusetts statute.) 
(Com. Part III, proposal 5.) 


(6) Communications Between Physician and 
Patient. That the rule of the North Carolina 
statute that the trial judge may require the dis- 
closure by a physician of a privileged communi- 
cation from a patient if in the opinion of the 
judge such disclosure is necessary for the proper 
administration of justice, is a salutary rule and 
should be adopted in the other states. (Com. 
Part III, proposal 12.) Privilege should not be 
extended to accountants, social workers or jour- 
nalists. (€om. Part III, proposal 18.) 

(7) Evidence of Business Records. That the 
rule of the uniform business records as evidence 
act, drafted by the uniform laws conference in 
1936 and printed in the appendix to the report 
of the committee should be adopted in the several 
states. (Com. Part III, proposal 2.) 

(8) Opinion Rule. That ordinary witnesses 
should be allowed to state their conclusions with 
respect to ordinary matters subject to explana- 
tion, thus permitting a witness to state his ob- 
servation in a natural and non-technical manner. 
(Com. Part III. proposal 3.) 

(9) Expert Testimony. That the principles 
embodied in the uniform act of 1937 relating to 
expert testimony and set forth in the appendix 
to the report of the committee, should be adopted 
in the several states by appropriate legislation or 
rules of court. (Com. Part III, proposal 4.) 

(10) Certified Copies of Court Records. That 
the provisions of new federal rule 44. permitting 
the introduction in evidence of certified copies of 
official records should be adopted in all of the 
states. (Com. Part III, proposal 6.) 


(11) Judicial Notice of Foreign Law. That 
the uniform act drafted in 1936, requiring that 
judicial notice be taken of the common law and 
statutes of other states of this union and that 
the law of a foreign country be determined by 
the court, should be adopted in all of the states. 
(Com. Part III, proposal 15.) 


(12) Administration of Oath. That witnesses 
should be sworn separately, the oath being admin- 
istered to each witness as he takes the stand to 
testify; and that the judge should see that it is 
administered in a dignified and understandable 
way, either by himself or by the clerk. (Com. 
Part III, proposal 7.) 


(13) Discovery. That the provisions of the 
new federal rules 26 to 37 relating to discovery 
should be adopted in all of the states. (Part III, 
proposal 8.) 


(14) Cross-Examination to One’s Own Case. 
That the provisions of new federal rule 43 (b) 
should be adopted in the several states. 


(15) No Bona Fide Dispute of Facts. That 
as recommended by the committee of the Com- 
monwealth Fund a decade ago, a general rule 
should be adopted in every jurisdiction substan- 
tially as follows: “Any rule of evidence need not 
be enforced if the trial judge, on inquiry made 
of counsel or otherwise, finds that there is no 
bona fide dispute between the parties as to the 
existence or non-existence of the facts which the 
offered evidence tends to prove, even though such 
fact may be in issue under the pleadings. No er- 
ror can be assigned or predicated upon the viola- 
tion of any rule of evidence, either at law or 
in equity, when it appears from statements of 
counsel or from other evidence in the case or is 
shown in any other lawful way. that there is no 
bona fide dispute between the parties as to the 
fact sought to be proved or disproved by the 
offered evidence, even though such fact may be 
in issue under the pleadings.” (Com. Part ITI, 
proposal 11.) 


Recommendations for Reference, 
Further Study, Etc. 


(1) Simplified Code of Evidence Rules for 
Jury Trials. That the American Bar Association 
committee on the Ross Bequest be asked to se- 
lect, as the subject of a competitive award: The 
formulation of a simplified code of evidence rules 
for use in jury trials. (Com. TT, proposal 6.) 

(2) Calendar Administration. That state and 
city bar associations proceed to study the most 
improved methods of calendar administration, 
with a view to reducing inconvenience to wit- 
nesses, and urge the adoption of such methods by 
their local courts. (Com. II, proposal 7.) 
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(3) Abuse of Continuances. That state and 
city bar associations make a study of the abuse 
of continuances in their communities, and de- 
mand of the courts that the abuse shall cease. 
(Com. II, proposal 8.) 


(4) Intimidation of Witnesses. That state 
and city bar associations investigate the subject 
of intimidation of witnesses with a view of rem- 
edying the abuse wherever it exists. (Com. II, 
proposals 10.) 

(5) Legislative Change of Rules of Evidence 
and Procedure. That legislatures should make 
no change in the rules of evidence or procedure 
without notice to state and local bar associations 
and giving them an opportunity to be heard with 
regard thereto. (Com. II, proposal 12.) 

(6) Privilege for Attorney and Client Com- 
munication, That the section on criminal law be 


requested to study and report on limitations on ~ 


this privilege which should be prescribed in the 
public interest. (Com. III, proposal 11.) 

(7) Medical Testimony in Malpractice Suits. 
That the American Medical Association be re- 
quested to examine its canon of ethics regarding 
the giving of testimony by one physician against 
another, in malpractice suits, with a view of re- 
moving the obstacle which the canon is fre- 
quently interpreted as interposing in this type 
of litigation. (Com. III, proposal 12B.) 

(8) Comment on Failure of Accused to 
Testify. That the section on criminal law be re- 
quested to arrange for a thorough study of the 
experience of those states where such comment 
is permitted. (Com. III, proposal 13.) 

(9) Burden of Proof. That a committee be 
appointed to study the needs and possibilities 
of a simplified set of rules for defining burden 
of proof and presumptions. (Com. III, proposal 
14.) 

(10) Hearsay Rule Codified. That a commit- 
tee be appointed to examine all the exceptions 
to the hearsay rule with a view to codifying or 
formulating them in a model statute and to gen- 
eral improvement in the application of the rule. 
(Com. III, proposal 20.) 


VI. Appellate Practice 


(1) Appeals from Inferior Courts and Trial 
De Novo in Higher Courts. That appeals from 
inferior courts by way of full re-trial in a higher 
court should be avoided as far as possible, by 
improving the quality of the inferior courts, that, 
as a means of obtaining better inferior courts, 
the abolition of justice of the peace courts should 
be seriously considered, substituting therefor 
municipal courts or courts with wider territorial 
jurisdiction, properly organized and housed, hav- 


ing trained and salaried judges, competent 
clerks, office equipment sufficient for keeping 
proper records, and sitting, so far as practicable, 


.at such times and places as the needs of the 


community indicate. 


(2) Pecuniary Limitations upon the Right of 
Appeal. That a pecuniary limit should be fixed 
for all courts, above which an appeal may be 
taken as of right and below which an appeal 
may be had only by leave of the reviewing court, 
on a showing that an important question of law 
is involved. 


(3) Jurisdictional Requirements for Appeal. 
That the filing of a simple notice of appeal, or 
of an application for leave to appeal, or some 
simple equivalent therefor, should be the sole 
step required to vest jurisdiction in the review- 
ing court, and that defects in the notice or ap- 
plication should not affect the jurisdiction. This 
notice should preferably be filed in the lower 
court, in order to serve the convenience of the 
appellant and to constitute a more easily effec- 
tive notice to the appellee, and the clerk should 
be required to send a notice by mail to the 
appellee. 


(4) Supersedeas Bonds. That supersedeas 
bonds should be fixed by the court at such an 
amount only as will adequately secure to the 
appellee the full benefit of his judgment, that the 
filing of such bond should be permitted at an, 
time before satisfaction of the judgment; and 
that enforcement of the judgment appealed from 
should not be stayed until the bond is filed. 

(5) Assignments of Error. That assignments 
of error should be required prior to making up 
the record on appeal only when the appellant 
proposes to omit some portions of the proceed- 
ings and record of the trial court, and that in 
other cases errors as well as cross-errors’ should 
be assigned only in the briefs and in the form 
of points relied upon for reversal. This is the 
method adopted by the new federal rules. Assign- 
ments of error made otherwise than in the briefs 
should not constitute limitations upon the scope 
of review except in so far as necessary to pro- 
tect parties from actual prejudice. 

(6) Printed or Typewritten Records. That 
the use of typewritten records, prepared in ac- 
cordance with proper specifications, should be 
permissible in all cases, and that, if either party 
elects to print the record, the cost thereof should 
not be taxable as costs. 

(7) Sending Up Original Records to Appel- 
late Courts. That, so far as possible, all papers 
on file in the trial court which are to constitute 
a part of the appellate record should be sent to 
the appellate court in their original form and 











AMERICAN JUDICATURE SOCIETY 71 


copies thereof should not be required for the 
use of the court. 

(8) Abstracts of the Record. That abstracts 
of the record should not be required, but that 
such matters in the record as the parties desire 
to bring to the attention of the court should be 
set forth in appendices to the briefs, either by 
summarized statement or by quotation. 

(9) Form of Testimony in the Appellate 
Record. That in preparing the record on appeal 
the appellant should be permitted to set forth all 
or any part of the testimony in question and 
answer form, and the appellee should be permit- 
ted to require testimony in question and answer 
form to be substituted for any condensed state- 
ment in narrative form prepared by the appellant. 

(10) Correcting the Record on Appeal. That 
either the trial or the appellate court should 
have power at any time to make an order author- 
izing any amendment of the record on appeal 
which is necessary to present the case fully and 
correctly, upon such showing, in such manner 
and on such terms as may be just. This is sub- 
stantially the new federal rule (R. 75-h). 

(11) Length of Briefs. That the number of 
pages in any brief taxable as costs should be 
limited by rule of court. 

(12) The Oral Argument. That a systematic 
effort should be made by the bar and the ap- 
pellate bench in each state and in each federal 
circuit, through joint committees of lawyers and 
appellate judges, to examine the causes which are 
operating to limit the effectiveness of the oral 
argument, and to adopt such measures as may 
seem proper to restore it to the position of im- 
portance which it ought to occupy in our system 
of jurisprudence. 

(13) “One-Man” Decisions on Appeal. That 
the problem presented by “one-man” decisions 
on appeal be made the subject of cooperative 
studies by the appellate bench and bar in the 
various jurisdictions. 


(14) Note: this recommendation was neither 
approved or disapproved by the section, but was 
recommitted for further study, and so did not 
reach the house of delegates. Its text follows: 

(14) Enlarging the Capacity of Courts of Re- 
view—Divisional Organization Against Intermedi- 
ate Appellate Courts. That except in the federal 
system and in a few of the larger and more popu- 
lous states, the most satisfactory method of dealing 
with appeals from courts of general jurisdiction 
is a single appellate court with final jurisdiction in 
all cases, to be organized into as many divisions 
as may be necessary to deal with the cases brought 
before it. 

(15) Memorandum Opinions. That where no 
new principle or novel application of law is in- 
volved, and the decision is fully and clearly con- 
trolled by certain statutes or cases, an effort 
should be made to limit the opinions to a brief 
summary of the facts followed by a reference to 
such statutes or cases. 


(16) Review of Non-Jury Cases. That find- 
ings of fact should have the same effect on ap- 
peal in all cases tried by the court without a 
jury, whether they are cases at law or cases in 
equity. 

(17) Power of Appellate Courts. That ap- 
pellate courts should have power to enter or or- 
der the proper judgment without a new trial when 
the record of the proceedings shows as a matter 
of law what such judgment should be: and when 
error affects only a part of a case, the court 
should have power to remand for a new trial of 
that part only, if such remand will not preju- 
dice the substantial rights of any litigant. 


VII. Administrative Agencies and Tribunals 


(1) Committee Continued. That the present 
committee on administrative agencies and tribu- 
nals, which during the past year has collected 
much valuable information as to review of deci- 
sions of state commissions, be continued with 
direction to continue its studies along the lines 
indicated in its report and report again to the 
next meeting of the Section. 


I believe that the courts and the lawyers can, by the moderni- 
zation of the machinery of justice, do a better job of administering 
it than any newly conceived substitute, and that the responsible 
elements in our profession are entering right now on the stage of 
comprehensive reform, which will reverse the trend of recent 
decades and save to the courts and the lawyers the business that 


is rightfully theirs.-—/‘rank EF. 
Assoc. 


Winslow, Pres. North Carolina Bar 








Review of Judicial Council Reports 


Arizona 


‘The second annual report of the Arizona coun- 
cil, dated April, 1938, is devoted largely to argu- 
ment in favor of a previously recommended 
statute giving the court complete rule-making 
power which was approved by the State Bar 
last year. The bill will be submitted to the 
legislature in 1939. So vital does the council 
regard this measure that it refrains from other 
recommendations at this time in order to con- 
centrate attention on this proposal. 

Of major importance is the announcement 
which the court has authorized the Council to 
make that if the bill is enacted it is the inten- 
tion of the justices to adopt the federal rules so 
far as they are applicable to Arizona state prac- 
tice. Furthermore the court will recommend to 
the State Bar the appointment of a permanent 
committee on procedure, to consult with the court 
from time to time as to what changes are advis- 
able. The hoped for influence of the federal 
rules on state practice may be proved in Arizona, 
as well as in South Dakota, where a complete 
code revision is already under way. 

The council reports adoption by the supreme 
court of the rule recommended by it requiring 
graduation from an ABA approved law school 
as a qualification for taking the bar examinations. 
A third proposal of last year that the supreme 
court require a monthly report from the judges 
of the superior court as to all matters held under 
advisement and the length of time they have 
been under consideration, and also the recom- 
mendation for a presiding or calendar judge in 
Maricopa County (Phoenix) was adopted by the 
State Bar but has not been acted on by the 
supreme court. However, as to Maricopa County, 
another judge has been added and the superior 
court judges of that county have themselves 
taken the initiative and formulated a plan 
whereby their work is more evenly distributed. 

The Arizona council was created by the inte- 
grated bar, and the encouraging results already 
secured must be attributed to its close coopera- 
tion with the State Bar as well as to its efficient 
personnel. 

The president of the council is Hon. Fred W. 
Fickett and the secretary is Professor Chester 
H. Smith. 

Indiana 


The Judicial Council of Indiana is making a 
thorough study of the new rules of federal 
procedure with the purpose of ascertaining in 
what respect they coincide with or differ from 


“I 


bo 


Indiana rules of practice. These studies are 
being made by the council’s secretary, Dean Ber- 
nard C. Gavit, of the state university law school, 
and two installments have already been published 
in the February and April, 1938, issues of the 
Indiana Law Journal. When completed they 
will constitute an exceedingly valuable contribu- 
tion and should assist in making recommenda- 
tions to the supreme court, which has complete 
rule-making power. The court has already 
requested recommendations with respect to appel- 
late practice and procedure. 

At the end of his consideration of the first 
twenty-five new federal rules Dean Gavit states 
it is but a fair conclusion that they are a mod- 
ernization of code pleading, and their adoption 
in Indiana would not in any sense inaugurate 
a new system of procedure. He continues: 

“The principal restrictions they would impose 
on present procedure are in the abolition of the 
general denial and of procedure for delay and 
the limitations on amendments as of course. 
They assume a professional standard of fair deal- 
ing and competence which the bar of Indiana 
cannot well afford to repudiate.” 

Other important work is being done. The sec- 
ond annual report, dated December 1, 1937, tells 
of the increase in the council’s appropriation 
from $2,500 to $4,300 a year, in order to pro- 
vide a research assistant, and sets forth one hun- 
dred pages of tables covering the operation of 
the courts of the state for the three years ending 
in 1936. 

The council has also undertaken a study of 
court reorganization with a view to making 
recommendations concerning the more efficient 
organization of the Indiana courts, and intends 
to submit a plan to the next legislature. 

Judge Curtis W. Roll is chairman, and Dean 
Bernard C. Gavit secretary. 


Kansas 


The reports of the Kansas Council are con- 
tained in the quarterly bulletin published by it 
and widely circulated among the bar of that 
state. In this way information about and sup- 
port for the recommendations are obtained. That 
the value of the Council’s work is realized is 
shown by the increased appropriation granted in 
1937 to be used in the preparation of a probate 
code. A tentative draft of this code has already 
been made and revised by Samuel E. Bartlett, 
of Ellsworth and was published in the April, 
1938, Bulletin. The bench and bar have been 
asked for criticism and comment. so that the 
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matter can be presented to the legislature next 
year. A legislative request to the council to pre- 
pare a plan for redistricting the judicial districts 
of the state is also receiving attention. 

Each issue of the bulletin contains detailed 
tables showing the work of the courts. This 
information is given with great particularity and 
for the year covers 261 pages. 

In a report to the state bar association by 
Justice Harvey of the supreme court (July, 1937. 
Bulletin) progress made by the council during 


the constitution designed to unify judicial admin- 
istration and to reduce the courts in the state 
to a supreme court, district courts and county 
courts. This was not submitted to the 1937 legis- 
lature but will receive further attention. The 
other is the probate and county court bill which 
reorganizes the structure and functioning of those 
courts inferior to the district court. This bill 
passed the senate but was caught in a legislative 
jam in the house. 

Among other articles in the July Bulletin is a 


MAP SHOWING STATES WHICH HAVE JUDICIAL COUNCILS 
AND THE AUTHORITY UNDER WHICH THEY 
WERE CREATED 
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Constitution 








a 4 Council Abolished 


Note: When the act creating the North Carolina Judicial Council was 
repealed provision was made by the legislature for The Commission for the 
Improvement of the Laws, with an inclusive field of study and drafting. So 


far the new body has not functioned. 


the past ten years is reviewed and it is pointed 
out that cooperation has been obtained both 
from the court and the legislature in putting 
into effect the council’s recommendations. Two 
legislative proposals which have not been enacted 
are noted as of major importance. The first 
is the proposed redraft of the judicial article of 


The act, however, is still available. 


comment on administrative government by Chief 
Justice Dawson of the supreme court and a 
historical survey of Judicial Apportionment by 
Judge J. C. Ruppenthal. 

For the supreme court, a ten year statistical 
summary is given. In 90 per cent of the 347 
cases submitted to the court on their merits. 
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during the year ending July 1, 1937, the opinion 
of the court was filed within one month after 
submission. The delay which exists in Kansas 
between the time of the judgment and the deci- 
sion of the supreme court is due to attorneys 
and not to the court, as was pointed out by 
Justice Burch in the October, 1936, judicial 
council bulletin. Six months have been allowed 
in the past for taking appeals in civil cases after 
judgment has been rendered in the lower court 
and five months following the taking of an appeal 
are generally consumed in laying the foundation 
for presentation of a case to the court for deci- 
sion. A later statute requires appeals to be per- 
fected within two months after judgment. 

Figures as to the disposition of appealed cases 
show that on the civil side, over the last ten 
years, 66 percent of the lower court decisions 
have been affirmed and five percent modified, 
while 84 percent of the appealed criminal cases 
have been affirmed. 

Justice W. W. Harvey of the supreme court 
is chairman and Honorable J. C. Ruppenthal is 
secretary. 


Massachusetts 


The Massachusetts Judicial Council, created 
in 1924, is composed of a representative of every 
court in the commonwealth and of members of 
the bar appointed by the governor. In its thir- 
teenth annual report, submitted last November, 
recommendations are again made concerning the 
district court system; a resolve is recommended 
to the legislature requesting the court to establish 
an integrated bar (referred to in our April 
JOURNAL, p. 208); valuable suggestions are made 
to the courts which may be put into effect under 
their present powers; a strong plea is made for 
administrative management of the judicial sys- 
tem; the reorganization of the reporter’s office 
under the control of the court is again proposed 
to cure the inordinate delay in the publication 
of the official supreme court reports; and a num- 
ber of other important matters are considered. 
Other agencies have made studies of the judicial 
system in recent years and certain steps have 
been taken, such as the adoption of pre-trial 
procedure, the assignment system, the pooling of 
jurors and the use of auditors in tort cases. The 
Judicial Council has been an important factor 
in all of this investigating, planning and accom- 
plishment. 

In spite of the great amount of attention given 
to the judicial machinery of the state, the 
superior court is still struggling under a tremen- 
dous load of litigation. With courts over two 
years behind, a system of auditors was adopted 


in December 1934 which has helped to relieve 
the burden for which the compulsory automobile 
insurance law was partly responsible. Another 
method employed was to extend the jurisdiction 
of the district court. A number of recommen- 
dations deal with these district courts. 

Full-time services by district court judges, not 
permitted to practice law, is again demanded. 
The purpose is to do away with the divided 
allegiance of a part-time judge to his court and 
to his private practice and to avoid the anomalous 
situation of a judicial officer who sits as magis- 
trate one day and actively prosecutes or defends 
similar cases the next day. If twenty of the 
larger courts, out of the total number of seventy- 
two, could be so organized, the present situation 
would be greatly improved. 

Likewise, and for somewhat similar reasons. 
the number of “special justices’ should be re- 
duced, the Council states. There are some 140 
of these judges who are called on when needed 
to help the regular district judges, or even when 
the regular judge wants time for his own private 
practice; and these substitutes or assistants also 
practice in their own courts. It is recommended 
that their numbers be reduced by half. With 
an increase in the case loads of the district 


-courts, which is also favored, and with granting 


of a recommended increased jurisdiction in cer- 
tain types of cases now handled exclusively by 
the superior and probate courts, the employment 
of full-time judges would be made even more 
essential. 

The need for administrative management of 
the judicial system is stressed and it is pointed 
out that the supreme court is the head of the 
system, with statutory powers of superintendence. 

As to the supreme court itself, records in ap- 
peal should be shorter and less expensive, briefs 
should be briefer and should be filed long enough 
before argument to allow study by court and 
counsel, opinions should be circulated to all mem- 
bers of the court before they are handed down, 
and there should be shorter and fewer opinions. 

For the superior courts closer cooperation with 
the district courts is recommended, as well as 
improvement of the auditor system and the 
assignment to auditors of only the less important 
cases. 

The probate courts should limit the instances 
where guardians ad litem are required and should 
establish by rule or practice that a decree 
allowing a probate account is final. They should 
cut down perfunctory notices to one publication, 
should exercise control over fees to commission- 
ers and guardians ad litem, and should accept 
short form bonds permitted by statute. 
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Cooperation between the seventy-two district 
courts should be effected by its administrative 
committee, a body already existing, which should 
cooperate with the supreme judicial court for 
this purpose and prescribe minor rules of opera- 
tion. 

For all courts rules are recommended “to guard 
against the abuse of patronage with respect to 
the appointment of commissioners, masters, 
auditors, receivers, guardians ad litem, appraisers 
and fiduciaries. When the courts administer 
property, the owners of the property should have 
a voice in the selection of the managers. The 
law gives such rights in the estates of deceased 
persons and in trusts under wills, and the bank- 
ruptcy statutes recognize the rights of creditors 
to have a voice in the selection of trustees.” 

The declaratory judgment statute is again 
recommended. 

A proposal is made to save the time of the 
supreme court by giving the superior court con- 
current jurisdiction over certain types of pre- 
rogative writs. The Council also favors giving 
the supreme court power to review the evidence 
in capital cases, and make such orders as justice 
seems to require. 

The first recommendation made is that the 
office of reporter of the supreme court be reor- 
ganized, under the control of the court, with an 
adequate appropriation. The pressing need for 
some action is shown by the condition now exist- 
ing, with the last bound volume of official reports 
almost three years behind. 

Previous recommendations of the Council that 
complete rule-making power be given to the 
supreme court are again up for consideration in 
the legislature. 

Comment on this able report must be closed 
with the announcement that the appropriation 
for its ordinary expenses, including the printing 
of its report, was reduced to $500 in 1937. This 
amount was exhausted by the printing of the 
1936 report. If the savings which had been 
brought about by the adoption of pre-trial pro- 
cedure and many other recommendations could 
be estimated, they would amount to one hundred 
times the cost of the Council. Although the 
legislature has come to rely on it for special 
investigations and reports, it is still niggardly in 
supporting it. 

The council’s chairman is Mr. Thomas Hovey 
Gage. and its secretary, Mr. Frank W. Grinnell. 


Michigan 


The eighth annual report, covering the year 
1937, is the first which does not embody the re- 
sults of a special study. These special studies 


un 
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have been practical, thorough and timely, and 
have involved research by able lawyers, includ- 
ing Secretary Edson R. Sunderland. There is, 
however, brief comment on pretrial hearings in 
Wayne County (Detroit), as follows: 

“The results of pretrial procedure developed in 
the Wayne County circuit court become more 
striking each year. In 1935 there were 4,965 
cases ready for trial, and of these 2,016, or 40.6 
percent, were finally disposed of on the pretrial 
hearing without any trial. In 1936, out of 5,834 
cases ready for trial, 2,886, or 49.5 percent, were 
finally disposed of on the pretrial hearing. In 
1937, out of 5,798 cases ready for trial, 3,198, or 
55.1 percent, were finally disposed of without trial 
at the pretrial hearing.” 

It should be understood that the pretrial hear- 
ing was developed as a means for reducing delay 
in reaching cases on the civil dockets. The de- 
pression resulted in depriving the court of much 
assistance by visiting judges. There has been 
steady gain in reaching trial, under adverse condi- 
tions, due to the success of pretrial hearings, not 
only by reducing the number of trials, but also 
by making them shorter. During the past year 
or two the court has been in the position of offer- 
ing prompt trial to plaintiffs who are willing to 
forego jury trial, although a jury will be impan- 
neled if requested by the defendant. The jury 
factor is not nearly so great as might be sup- 
posed, because about two-thirds of all cases in 
which jury trial is available are tried to the court 
by failure of both parties to request a jury. This 
unusual proportion of non-jury trials has no re- 
lation to pretrial hearings. It has developed with 
no stimulant and must be attributed mainly to 
confidence in the judges, supported finally by 
comparisons of judgments. Statistics showed 
that results in the most speculative field of litiga- 
tion were about the same, whether or not a jury 
was used. 

Returning to the matter of the pretrial hearing 
it should be observed that the number of settle- 
ments, in the earlier years at least, was aug- 
mented by docket congestion, business depression 
and unemployment. Fluctuating conditions make 
the interpretation of statistics difficult. But there 
can be no doubt of the advantage to all concerned 
in having cases fully prepared for trial by the 
preview. 

Figures published in this report for the seven 
years, 1932 to 1937, show that law dockets 
throughout the state have been reduced by 4,425 
cases, while chancery dockets show an increase 
of 14,535 causes. For five years there was a 
“loss in docket position” for criminal cases, 
amounting to 1,247 cases, with a gain of 47 cases 
in 1937. 
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The Michigan situation is prejudiced by the 
changes in population over a long period with no 
corrections as to districting. There has been, 
ever since the Judical Council’s work began, a 
liberal use of visiting judges, but not enough to 
equalize work. This was well set forth in the 
sixth report, for the year 1936, but the legislature 
of 1937 ignored the matter of redistricting. There 
is opportunity for the State Bar to bring about 
needed legislation and so make the Council’s 
studies effective. 


Details as to gain and loss in the various cir- 
cuits are not of interest in other states. It may 
be said, however, that the assignment of judges 
for work outside of their circuits is satisfactory 
as far as it goes, and the trial bench of the 
state has become largely one devoted to the job 
of preventing local congestion. The next step 
should be redistricting. The variation in trial 
load per resident judge ranges from 16 cases to 
236. Interchange of judges appears to be an in- 
sufficient remedy with the present archaic division 
in circuits. 


Missouri 


This Judicial Council was created by rule of 
the supreme court in 1935. Last year it recom- 
mended seven statutory changes. One of these 
favoring the nomination of supreme, appellate, 
and circuit court judges by conventions called 
for that purpose has not yet reached first base 
and the Council explains that this is not an 
expression of its views as to the best plan for 
selection but merely the best method of nomi- 
nating judges “so long as they are to be elected 
by popular vote as party candidates.” 


The carefully drawn judicial selection plan for 
appointment of judges, favored by the St. Louis 
Bar Association and laid before the Missouri 
Institute for the Administration of Justice is 
given the right of way by the Council, and at 
the request of the St. Louis Bar Association, com- 
mittee, the Council has agreed to defer making 
specific recommendations at this time in order to 
give members of the bar and of the public oppor- 
tunity to express themselves with reference to it. 


As for the other six recommendations made 
by the Council last year, dealing with procedural 
matters, all were passed by the house and buried 
in the judiciary committee of the senate. The 
comment is made that “they met the fate that 
such remedial proposals—almost without excep- 
tion—-have met for many years.” 

The Council has studied proposals for the reor- 
ganization of the courts and for a constitutional 
provision conferring the rule-making power on 


them, and is in hopes of securing some unanimity 
of bar sentiment of these subjects. 


Frank Sullivan is chairman, and Julius Drucker 
secretary. 


New Jersey 


The eighth annual report of the Judicial Coun- 
cil of New Jersey contains its usual full and 
comprehensive tables relating to the volume of 
litigation initiated in the various courts, tabulated 
by counties, and comparisons with previous 
years, extending intermittently back to 1900. 
These are broken down for the last year to show 
the disposition of cases. There is a very com- 
plete tabulation in reference to the criminal 
courts, classifying the cases filed in courts of 
general criminal jurisdiction by offense and by 
procedural outcome, and finally classifying the 
sentence or treatment of all defendants. 

There is no council in the country which has 
devoted as much attention to criminal law admin- 
istration as has that of New Jersey. This report 
is recommended to all who realize the impor- 
tance of this field. Statistics from every county 
on forty kinds of offenses are published and the 
entire statistical reporting fills forty-six pages. 
If New Jersey wants to improve its administra- 
tion of criminal justice reports like this afford 
the needed information, both as to what is wrong, 
where it is wrong, and what needs to be done. 

The Council renews its previous recommenda- 
tions and particularly stresses those in respect to 
the court of pardons, and for publicity in ref- 
erence to a number of specified facts in each case 
of parole, commutation, or pardon. If these 
recommendations had been followed, the Council 
believes that recent criticism could never have 
occurred. The New Jersey State Bar Association 
has appointed a committee to make a far-reach- 
ing inquiry into paroles and pardons. 

Administrative law, the Council says, is threat- 
ening to overshadow, by comparison, the work of 
the courts, and believing this problem to be of 
paramount importance, it presents a special study 
on administrative tribunals by Nathan L. Jacobs 
and Nathan Davis. This interesting study con- 
cludes with the recommendation that an inde- 
pendent administrative tribunal be created in the 
state, with jurisdiction to review action of all ad- 
ministrative agencies which exercise state-wide 
jurisdiction, such tribunal to be vested with quasi- 
judicial functions, and the power to hold de novo 
hearings in all appeals. 


The chairman of the Council is Arthur T. Van- 
derbilt and the secretary is H. Edward Toner. 
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New York 


The fourth annual report of the Judicial Coun- 
cil of New York is a convincing testamonial for 
the value of amply financed and ably manned 
bodies of this type. The 209 pages of the report 
are packed with information which it is impos- 
sible to summarize briefly, but which show the 
progress being made in judicial reform. 

In the introduction, it is stated that the Council 
has concentrated upon defects in civil justice. 
principally undue delay, expense, uncertainty and 
complexity, and that delay in the courts is much 
less acute than formerly. 

Since the organization of the Council in 1934 
more than one hundred of its recommendations 
have been adopted, two of which were constitu- 
tional amendments, fifty-three statutory measures 
and an equal number of changes in court admin- 
istration or rules of practice. These changes 
have included reorganization of the official referee 
system, revision of the jury system including use 
of women jurors, five-sixth jury verdicts, and 
restriction of exemption from jury duty, simpli- 
fication of procedure with reference to certain 
extraordinary writs, avoidance of multiplicity of 
actions through certain procedural amendments 
and revisions of practice concerning bills of par- 
ticulars, calendars, collection of money judg- 
ments, and appellate procedure. 

As for the condition of the courts the report 
says; “The Council last year reported that the 
delays of the court calendars had been so local- 
ized and lessened that there was less delay than 
for generations. During the past year this trend 
has continued.” 

The only instances where the courts are over 
six months behind in tort cases or two months 
in commercial cases, which is the rather too gen- 
erous standard taken by the Council, are to be 
found in the Supreme Court (a trial court in that 
state) in six counties in the metropolitan area 
of New York City, in the City Court of New 
York City, in three metropolitan counties, and 
in the Municipal Court in Manhattan and Brook- 
lyn. There is no delay in hearing a decision in 
the court of appeals or in any of the appellate 
divisions. 

Contrast this with the situation at mid-year 
in 1934 when there were fourteen counties where 
calendar delay in the supreme court exceeded six 
months, when the non-commercial calendars of 
the city court were 33 months behind in New 
York County, 45 months behind in Bronx County, 
and 52 months behind in Kings County, and when 
the average delay in tort jury cases in the Mu- 
nicipal Court in Manhattan, Bronx, and Brooklyn 
was seventeen months. 


An interesting fact appearing from the tabula- 
tion of 11,000 cases noted for trial in the N. Y. 
City Court (jurisdictional limit $3,000) is that 
78.4 per cent of these were negligence cases. 

A considerable section of the report is devoted 
to data and recommendations submitted for the 
use of the constitutional convention of 1938, in- 
cluded among which are proposals for constitu- 
tional amendments providing for administrative 
supervision of all courts by the court of appeals 
or the appellate divisions of the supreme court 
and for a prohibition against the practice of law 
by judicial officers and certain government of- 
ficials and employees. Among legislative and 
court changes recommended are a unified state 
law reporting system, a unification and reduction 
of certain court fees, and a prohibition against 
photographing and broadcasting in the court 
room. 

A proposal is made to authorize service of sum- 
mons by registered mail with return receipt re- 
quested as an alternative to existing modes of 
service. This proposal is accompanied by a 
thorough survey of the subject and a draft of 
the necessary amendatory statutes and rules, and 
is founded on experience in several jurisdictions. 

Recommendations for the establishment of pre- 
trial procedure, and for a modified extension of 
examination before trial procedure, are renewed. 

It is proposed that the practice of saving an 
exception to an adverse ruling of the court to 
which objection has been made should be abol- 
ished, except that formal exception should be 
taken to any part of a charge by the court (of 
Rule 46 proposed new rules of federal procedure ). 

Elaborate statistical tables show the condition 
of the courts and form a valuable factual basis 
for further planning. Chief Justice Frederick E. 
Crane of the Court of Appeals is Chairman, 
Judge Charles B. Sears of the Appellate Division 
of the Supreme Court for the Fourth Depart- 
ment is Secretary, and Leonard S. Saxe is Execu- 
tive Secretary. 


South Dakota 


The South Dakota Council was created in 1933 
by the integrated bar and reports annually to it. 
Its recommendations as adopted become the ac- 
tion of the State Bar. Despite its youth, its ac- 
complishments have already been substantial. A 
major achievement reported to the 1937 state 
bar meeting, is the passage of a bill authorizing 
a code revision, directing a complete shift of all 
statutory procedure into rules of court, recogniz- 
ing the power of the court to regulate all judicial 
procedure including admissions and disbarments, 
and last but not least, appropriating $50,000 to 
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cover the cost of revision. This proposal was 
prepared by the Council and approved by the 
board of bar commissioners. It was then ably 
sponsored by the council and the necessary two- 
thirds vote in the legislature was secured. Judge 
Van Buren Perry, the Council’s efficient secre- 
tary, spent several weeks at Pierre during the 
legislative session; one sentence from his report 
is particularly significant. “Every lawyer mem- 
ber of the legislature, except one, supported the 
bill energetically and effectively.’ No better 
argument could be made for the close tie-up 
which exists between the Council and the State 
Bar. The Council has offered its services to the 
code commission and is already at work on tenta- 
tive drafts. Subcommittees have been created on 
eight different subjects. 

The Council reported that several other recom- 
mended bills, relating mainly to criminal law had 
been passed, and received bar approval of a pro- 
posal that instructions to juries be prepared and 
settled and copies furnished to counsel before 
argument, but should be read by the judge after 
argument. 

The chairman of the Council is Dean Marshall 
McKusick of the State University law school and 
the secretary is Judge Van Buren Perry. 


Texas 


The ninth annual report contains much inform- 
ation of interest and value. As this is not a legis- 
lative year, no new recommendations are made 
to the legislature, but certain bills previously 
favored are again referred to. Two of major im- 
portance are those conferring rule-making power 
on the supreme court and creating an integrated 
bar. The bill for establishing judiciary conven- 
tions to nominate judges was not recommended 
because of the feeling that it could not pass and 
might prejudice the rest of the program. 

A measure to extend the council’s powers and 
duties to criminal procedure and a proposal to 
recommend a rule providing for pre-trial pro- 
cedure were placed on the agenda for future con- 
sideration, as was a constitutional amendment 
empowering the appellate courts to call in judges 
of certain inferior courts to help them when 
needed. The system of costs in civil cases will 
also be studied. 


Statistics published concerning the work of the 
courts are more complete than ever before, as 
there are no counties which failed to report this 
year. During 1936 the supreme court passed on 
748 applications for writs of error and 489 mo- 
tions and wrote 225 opinions. In the courts of 


civil appeals, the 1559 cases pending on January 
1, 1937, were 148 less than a year previous and 


_ amounted to slightly more than the net addition 


to the dockets of those courts during that year. 
In the district courts, there was a slight increase 
in suits pending from 56,161 on Jan. 1, 1936 to 
59,172 on Jan. 1, 1937, a gain of just over 3,000 
cases, while the number of criminal cases pend- 
ing also gained from 13,589 to 15,599 on the 
latter date. 


Supplements to the report include an article 
by Professor Edson R. Sunderland on “The 
Theory and Practice of Pre-Trial Procedure,” a 
chapter from a study on the administration of 
family law in Michigan, and a report on the op- 
eration of the juvenile court in Dallas County. 
A report adopted by the Dallas Bar Association 
is reprinted recommending that no candidates 
from Dallas be recommended to take the state 
bar examinations unless they have graduated 
from a law school approved by the American Bar 
Association. This is another indication of the 
progress which has been made in Texas, with the 
encouragement of the council, toward higher 
standards of legal education. 


Judge M. N. Chrestman is president of the 
council; Harold A. Bateman is secretary. 


Utah 


A satisfactory report concerning the condition 
of the dockets of the supreme and district courts 
was made to the State Bar on December 4, 1937. 
The report said: 


“The supreme court was shown to be well 
abreast of its calendar, there being now pending 
before that court fewer cases than at any time 
since 1921. 

“With the exception of one or two _ isolated 
instances, reports from the district courts showed 
that these courts were abreast of their calendars. 
That the one or two exceptions were due more to 
the nature of the matters involved than to any fault 
on the part of the judges.” 

Recommendations to supreme court judges 
that they wear robes at all court sessions and 
a resolution prohibiting the taking of photo- 
graphs in the court house or the broadcasting 
of court proceedings were reported as having 
been passed. 


Studies will be made concerning the reorgan- 
ization of the state board of pardons, the instruc- 
tion of juries, the adoption of uniform rules by 
the district judges and the service of summons 
on non-residents. 


Apparently the Council is still finding its ac- 
tivities greatly hampered by a lack of sufficient 
The chairman is Mr. Burton W. Musser. 


funds. 
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Washington 


The judicial council of Washington has adopted 
the procedure of sending a questionnaire to the 
bar on improvements which it believes have merit 
and, if approved by a majority, the matters are 
then submitted to the supreme court, which has 
rule-making power. No recent report has been 
made by the Council, but a proposed rule is now 
under consideration which would require the ap- 
pellant in all briefs filed with the supreme court 
to make a statement of the questions involved 
on the first page of the brief. The rule origi- 
nated in Pennsylvania, where, according to the 
Washington council “it has been found to give 
most excellent results.” Under it each question 
must be set forth separately in the briefest terms 
and, whenever possible, each question must be 
followed by an answer, showing how it was 
answered in the lower court. These questions 
and answers, the rule says, should not ordinarily 
exceed twenty lines and must mever exceed one 
page of ten-point type. Ordinarily no point will 
be considered which is not included in this state- 
ment. The council has requested bar comment 
on this rule. An article on the subject by Mr. 
Alfred J. Schweppe, secretary of the council, 
with samples of how the rule is complied with in 
Pennsylvania, appears in the January, 1938, issue 
of the Washington Law Review and State Bar 
Journal, and has been reprinted with favorable 
comment in the May number of the Boston Bar 
Bulletin. This rule has been in effect in Mich- 
igan, and in Connecticut in a modified form. for 
a number of years. 


Later: The Pennsylvania rule has since been 
approved by the supreme court, but with an 
allowance of two pages of the brief, and with 
omission of a _ penalty for non-conformance. 
Other helpful rules concerning briefs are in- 
cluded, and briefs must be filed before argument. 
See Washington Law Review and State Bar 
Journal, XIII, 2 (Apr. 1938). 

The same number also describes new rules of 
procedure on review, soon to be published together 
with (1) rules of pleading, practice and proce- 
dure including new rules announced in March, 
1938; (2) rules relating to admission and dis- 
barment; (3) general rules of the superior court. 
The Judicial Council has participated in all re- 
visions of rules. The supreme court has full 
rule-making power, including criminal procedure. 


West Virginia 


For the past year the council has been engaged 
in assisting a joint interim committee of the 


legislature in drafting a revised judiciary article 
for the state constitution. In addition the prob- 
lem of instructions to juries is receiving atten- 
tion. The council has been handicapped by the 
lack of adequate funds. A report is usually made 
by the chairman to the meeting of the State Bar 
Association. 

Judge Haymond Maxwell is chairman of the 
council and Thomas B. Jackson is secretary. 


Wisconsin 


The Wisconsin council is properly known as a 
rules committee. It operates under statute in 
studying the needs of civil procedure and making 
recommendations for change to the supreme 
court, which has delegated rule-making power as 
to civil litigation. Its work is carried on con- 
tinuously and has proved markedly successful. 

Reports similar to those made by most councils 
are not required but publicity to proposed rules 
and amendments is afforded by the Bar Bulletin. 
Rules are adopted by the supreme court only 
after stated hearings. 

The limitaticns under this method are obvious. 
There is no responsibility as to observation of 
court administration, the gathering of statistics, 
or interest in criminal procedure. But within the 
committee's scope lies the power to improve pro- 
cedural methods with great assurance that every 
step will prove satisfactory. On the suggestion 
of practitioners numerous sections of procedure 
are constantly under discussion. For this pur- 
pose the machinery and technic are perfect. For 
more full information see this JOURNAL, vol. 21, 
p. 89. 

The chairman is A. W. Kopp, and the secretary 
E. E. Brossard, who has long been the official 
revisor of statutes. 


Kentucky 


The fifth biennial report of the judicial coun- 
cil of Kentucky, dated January 5, 1938, renews 
recommendations made previously in reference to 
changes in civil and criminal procedure. Two 
of the bills recommended in 1936 were enacted. 
In addition, the council recommends enactment 
of a bill changing the date of the primary elec- 
tion from August to May or June in order that 
when an election contest occurs, there will be 
sufficient time before the November election to 
permit consideration of the case. 

A summary of the published statistics in ref- 
erence to the work of the circuit courts is made 
by Judge King Swope of the twenty-second judi- 
cial district. He reports that further progress 
has been made in reducing costs and points out 
that the annual expense of the state for petit 
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juries has been reduced by more than $120,000 
since 1930. The judicial council is to be cred- 
ited with much of this saving. As to the man- 
ner in which it has been accomplished, Judge 
Swope says: 

“Of course, there has been some legislation 
pertaining to the grand and petit juries, but, as 
a rule, savings are determined by the willingness 
and ability of the various circuit judges of the 
state to expedite the disposition of their re- 
spective dockets; to keep the number of jurors 
to the minimum; to put in a full day’s work, 
and not to require or permit the attendance of 
jurors on days when their services are not 
needed.” 

Statistics are given showing the total cost of 
the petit jury and of the grand jury and the 
average cost per jury trial in each of the circuits 
by counties for the year ending July 1, 1937, 
and the preceding year. 

The chairman of the council is Chief Justice 
James W. Stites of the Court of Appeals of 
Kentucky; the secretary is Allen Prewitt. 





A Judicial Council Develops Technic 


The Washington judicial council submits rec- 
ommendations both to the legislature and the 
supreme court, for the court has full rule-making 
powers. Alfred J. Schweppe, Executive Secre- 
tary, is authority for the statement that in the 
last few years the council, “which was originally 
looked upon with doubt by the bar, has won 
the cooperation and respect of the bench, the 
bar and the legislature.” 

The council became the instrumentaility of the 
bar by submitting all proposed procedural changes 
to every practitioner by questionnaires. A tech- 
nic with respect to the legislature had to be de- 
veloped. Secretary Schweppe says: 

“At the commencement of the legislative ses- 
sion of 1937 a joint meeting was arranged be- 
tween the council and all the members of the 
house and senate judiciary committees, in which 
the whole legislative program was explained in 
detail. The results of this meeting, supplemented 
by a round table discussion, were amazing. The 
legislation not only passed the legislature early 
in the session, but did so by an overwhelming 
vote, and the council was widely complimented 


on the sound basis and careful draftsmanship of 
its proposed legislation. . . The writer has 
long been convinced that the judicial council 
is the most effective instrumentality for the con- 
trol of court procedure and the survey and an- 
alysis of judicial business that has ever been 
put forward, and our experience here has con- 
vinced me that the confidence of the bar, of 
the courts and of the legislature can be gained 
if both patience and skill are exercised. If this 
is so the rewards to the administration of jus- 
tice are rich and permanent.” 





Small Loan Laws Annotated 


The Russell Sage Foundation has long been 
interested in the social problem involved in small 
loans. Its model act has formed the basis of 
legislation in thirty-three states. A_ practical 
statutory attack upon the evils inherent in un- 
regulated loans made only to those who borrow 
in despair, has gone far to remedy the evils 
which expanded in this country for long after a 
beginning about sixty years ago. 

The foundation has published four volumes 
and one pamphlet giving information on the sub- 
ject, and now adds to this list a volume entitled 
Annotations on Small Loan Laws, which is the 
first compilation of the judicial law in this field. 
Such a compilation has been needed especially be- 
cause of “an increase in the use of devices for 
evading small loan laws.” The author if F. B. 
Hubachek, of the Chicago bar, who is chairman of 
the law committee of the American Association 
of Personal Finance Companies. His position in 
this remedial field of law equals that of his fa- 
ther, Frank R. Hubachek who, from 1909 to 
1927, was associated with most of the legislation 
and with much of the litigation which form the 
subject matter of this book. 

The author explains that the cases dealt with 
“have been arranged with respect to the text of 
the sixth draft of the uniform small loan law, 
which provides a convenient outline for this pur- 
pose.” 

The volume gives every evidence of complete- 
ness and competency. Sixty-five pages contain 
the table of cases and the text and index fill 255 
pages. 





It is time for state supreme courts to do something more con- 


structive than merely writing opinions. 


They should actively 


exercise their superintending powers of control over procedure to 
correct its defects and supply its deficiencies.—Van Buren Perry. 








Meeting of A. J. S. Addressed by Lord Macmillan 


By ARTHUR T. VANDERBILT 


The breakfast meeting of the Judicature So- 
ciety at Cleveland on July 27, during the week 
of the American Bar Association convention, was 
an event of more than passing interest in the 
annals of the Society. Two factors contributed 
to this; first, the desire of the members to cele- 
brate the award of the American Bar Association 
medal to our faithful secretary and editor; and, 
secondly, the presence of Lord Macmillan, the 
distinguished guest of the Association. The de- 
mand for seats was far greater than accommoda- 
tions permitted. 

Mr. Oscar C. Hull, chairman of the Society's 
board of directors, presided and first called upon 
Mr. Harley, who, in whimsical vein, deprecated 
the award to him, saying that the intention was 
to pay a tribute to the Judicature Society rather 
than to an individual. He also outlined the plans 
of the Society for the future. 

In responding President Vanderbilt assured the 
recipient that the Board of Governors, in award- 
ing the medal, and without a dissenting vote, in- 
tended it as a personal tribute, and not as a sym- 
bol. The President also spoke generally con- 
cerning the cooperation during the coming year 
between the Society (whose Journal will reach 
all American Bar Association members) and the 
Association, its section on judicial administration 
and the National Conference of Judicial Councils. 
He concluded by telling of the friendly reception 
he had enjoyed at the hands of the guest of 
honor on the occasion of his visit to London last 
February, and of Lord Macmillan’s great inter- 
est in our bar, evidenced by his presence at the 
convention, at considerable inconvenience to him- 
self. He also identified the Association’s guest, 
who has been an honorary member since 1924, 
as one of the most distinguished lawyers and 
judges in Great Britain. 


Official Duties of Lord Macmillan 


Born Hugh Pattison Macmillan, of Scots de- 
scent, he attained the highest position among ad- 
vocates and also became an English barrister, 
and honorary bencher of the Inner Temple. In 
1930 he was appointed to the House of Lords, 
taking the title, Baron Macmillan of Aberfeldy, 
and has since served actively in the judicial role 
as a member of the judicial committee of the 
Privy Council. The specific work involved is 
that of hearing appeals from the highest courts 
throughout the British Empire. 

The judicial committee comprises the lord 
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chancellor and his living predecessors and seven 
specially selected “lords of appeal in ordinary,” 
of which number Lord Macmillan is one. The 
lords of appeal in ordinary must have held high 
judicial office previously. They take the title of 
Baron, receive a high salary and devote their 
time exclusively to judicial duties. They con- 
stitute also the highest appellate court for Eng- 
land, Wales, Scotland and Northern Ireland. 
Under a flexible system the composition of the 
court varies from day to day. 

The privy council exercises a very important 
administrative role in English judicature. It has 
extensive rule-making power and may vary the 
number of judges sitting in the various divisions 
of the high court of justice. In this field it acts 
for the House of Lords. Certain rules and 
orders must lie on the table of the Houses of 
Parliament for thirty days and others take effect 
without reference to Parliament. 

Lord Macmillan’s talents have served states- 
manship as well. More than any other living 
man he has with distinction headed official com- 
missions required to investigate and report on 
various subjects which were deemed important 
to Great Britain or the dominions. Those duties 
have brought him at times to our country and 
Canada and won for him world-wide renown for 
skilled and impartial inquiry and fact-finding. 
His impromptu comment on his judicial work 
follows. 


Lord Macmillan Tells of World-Wide Quest 
for Justice 


May I explain to you that one of the courts 
in which I sit, which is called the Judicial Com- 
mittee of His Majesty’s Privy Council, is prob- 
ably (apart from the United States Supreme 
Court) one of the most interesting courts in 
the world, because of the extraordinary variety 
of its jurisdiction. It is the court of appeal 
for the British Empire. It has larger jurisdiction 
than any court has ever had in history, because 
no less than 450,000,000 people look to that court 
as their ultimate court of redress, and it adminis- 
ters justice for as near as may be one-quarter 
of the habitable globe. But what is so interest- 
ing about it is that the cases that come to us 
come from people in almost every stage of devel- 
opment. We have cases from the great dominions, 
which are cases just like your own cases, the 
cases you have in your supreme court and the 
cases we have in our domestic supreme court 
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of the House of Lords, but in addition, we have 
cases coming from the most remote and indeed 
only partly civilized portions of the Empire 
which show us the initiation of legal problems 
in their earliest possible stage, and from day to 
day we are concerned with the administration 
of almost every known system of law. One day 
we may be administering in a Hindu case, taking 
us back to a civilization long before we were 
civilized in the West at all. The next day we 
may be dealing vith Mohammedan law and their 
surange precepts of law, which is a religious 
system of law. 

The next day we may be dealing with a case 
in French from the Seychelles, and that may be 
followed with a case from Ceylon, when we 
have to administer the Roman Dutch law. So 
with the cases as they come in from every quar- 
ter of the Empire. They are heard and deter- 
mined, each in conformity with the local system 
of law of that quarter of the Empire. 

Sometimes the most interesting things do occur 
because, as I say, there are parts of the pro- 
tectorate’s mandated territories and parts of Cen- 
tral Africa, and so on, where as yet there is no 
law, and we are permitted, under our charter, 
to do what is just and equitable in cases where 
there is no provision by law. 

I am going to illustrate what I mean by one 
example. Not long ago a case came to me from 
Burma. In the great lagoon there had arisen 
an island, by shifting of sand. This island had 
grown and become a really valuable piece of 
territory of considerable extent, and the question 
arose, to whom did it belong. There was no law 
in Burma dealing with such eventuality, but we 
were entitled to apply the general principles of 
jurisprudence. Our letters patent instruct us to 
do what is just and equitable in such cases. The 
interesting thing is that echoes of the classrom 
came back to me, and I remembered my earlie~ 
instruction in Roman law. Many of you here 
would remember the old Roman doctrine of 
quiritium. I looked up some of the older texts, 
and there I found the principles cf law which 
precisely covered the case, and in the great wo~k 
of Scottish Law, known as Stair’s “Institutions 
of the Law of Scotland,” written in 1681, there 
was a passage which fitted the case like a glove 
and was obviously the right solution because it 
was founded upon what was just and equitable. 

Here is a curious thing, stretching across the 
ages, that in this twentieth century, when anxious 
and eager to do what was just in this case, we 
found our inspiration in the writings of a great 
lawyer of 1681. 

Only a short time after that another question 


such exciting cases. 


arose with regard to the Ganges, and there again 
from one of those principles. So in many cases 
which come before us, where we have liberty to 
administer an equitable jurisdiction, what has 
struck me so much is this—and this is the text 
to which I alluded—the essential unity of the 
principles of justice through the ages. 

Studying, as one has to, all these manifold 
and various systems, they are seen to differ enor- 
mously in their procedure. They differ in their 
approach to their questions. But when one 
comes at the end of the day to do, as we are 
bound to do, justice, isn’t it striking, gentlemen, 
(and you from your own experience I am sure 
will bear me out) how simple and how funda- 
mental are those real essential principles of 
justice. 

They may vary in their procedure from one 
country to another. They may vary with ele- 
ments of climate, race, and so on, but what 
has impressed me more than anything in exer- 
cising this various jurisdiction has been that at 
the end of the day we are all engaged in research 
for comparatively simple doctrines, doctrines of 
what is just and good and fair, and somehow or 
other a man of good will knows what is just 
and good and fair. If he will allow his judgment 
not to be warped by political considerations, or by 
considerations of self interest, or any other such 
collateral interests, he will find, I venture to say, 
the best guide in his own conscience as to what 
is fair, what is good, what is essentially right. 

It is so interesting to find that among the 
great authorities in our law—the great writers 
whom we share in common and whose textbooks 
have been our inspiration through the ages, and 
are even now when many of them are two, three. 
four, even five hundred years old—that it is just 
the same justice that we are striving to attain, 
striving always to attain, and never achieving? 
Devoted as all of us are who engage in the 
administration of justice, it is in the effort that 
our real pride resides. The endeavor to attain 
that essential justice must surely be our common 
bond and our common inspiration. 

Sometimes, of course, the places we have to 
deal with, these remote places, are more like 
Edgar Wallace stories than anything else you 
could imagine. We have had to deal with people 
who have escaped from Devil’s Island and come 
under circumstances of the most romantic type 
to arrive on British soil at Trinidad, and then 
find themselves at once under the aegis of the 
English law; and we have to deal with the habeas 
corpus question affecting the French prisoners 
who escaped in a boat from Devil’s Island. 

It isn’t the good fortune of all judges to get 
One of the most interesting 
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happened in one of our protectorates. The 
native chief had died. He had been succeeded 
by his son, and as usual, there was an opposing 
faction, and the opposing faction took the 
rigorous method of expressing their opinions by 
shooting several members of the other faction, 
whereupon the natives proceeded to burn down 
the houses of the opposing faction. That was 
all in accord with their custom, but the gentle- 
men brought suit, protesting to the high com- 
missioner’s court, and proceeded to invoke the 
majesty of the law in order to get redress, 
whereupon the native pleaded and said he was 
a ruling officer and was entitled to administer 
justice and order, and that was his own method. 

There you see the idea that there might be 
a legal form of redress. It is an illustration 
of how you can see law in the making and that 
process is exceedingly instructive, taking you 
back, as it does, to the very root and foundation 
of jurisprudence. 

Now, ladies and gentlemen, I think that you 
will agree that I have made my point, which is 
just this, that the more experience one has of 
all the different systems of law throughout the 
world, ours is a great democratic empire in 
which essential unity is established, and nothing 
is more appalling than that the wells of justice 
should be poisoned. I think all of us at: this 


moment who are interested in judicial adminis- 
tration view with the utmost concern the impedi- 
ment of the administration of justice in certain 
quarters of the world, where what is to be 
sought is not that principle of justice of which 
I have spoken—that sincere and fearless prin- 
ciple of justice—but where the courts are con- 
strained to do the bidding of one individual per- 
son and to carry out a political policy. 

Gentlemen, grant that that may never invade 
your country, as Heaven grant that it may never 
invade ours. 

No, gentlemen, the principle of unity and sim- 
plicity of justice will prevail in the end, as truth 
will always prevail. It is not when all is going 
well that our faith is most tried; it is when our 
most cherished tenets are threatened, when our 
faith is imperiled; these are the moments when 
we should be most strenuous to defend what we 
believe, and at this moment, so far from relax- 
ing our efforts or allowing ourselves to be intimi- 
dated by those attacks to which I have alluded, 
this is the very moment, when our faith is 
imperiled, that we should assert it with more 
vigor than ever, and let us who are for the 
great principles of unity of justice throughout 
the world see that we relax no effort we can 
make to maintain it. 





The search of the people for a better administration of justice 
is a glorious adventure in which you are privileged to engage in 


a large measure. 


That is what it means to be a lawyer now. 


—Justice L. B. Day, Nebraska Supreme Court. 





I believe we treat our trial judges as unfairly as any set of 





public officials have ever been treated. We place them in office 
as a result of popular election for a relatively short term. . . If our 
trial judges have been in many instances able to rise above a bad 
system that is no reason for perpetuating the system if a better 
can be selected.—-Marion Smith, Ga. 





As long as any group of individuals is so organized as to en- 
courage free play of ideas and of speech, with every member free 
to vote on the fundamental policies of the group and to achieve 
leadership in it by peaceful and reasonable means; above all, so 
long as it exists under a commonly supported law, understood and 
believed in fervently as the shield of personal freedom, let no 
honest and fearless man decry their organization. 


—Ralph W. Wescott. 








Integration Rejected in Pennsylvania 


Painless Payment of Dues Relied on for Membershp Gains—Committee 
Report Embodies Favorable Opinions from States Having Experience 


An adverse report on bar integration was 
approved by the l’ennsylvania State Bar Asso- 
ciation on June 23, 1938. Sixty-seven pages of 
the Association’s Quarterly for June were de- 
voted to the majority report, three individual 
minority reports, and a report on facts gathered 
from practitioners in most of the states. The 
committee was made up of representatives of 
eight “zones” to the number of about twenty. 


The Pennsylvania Association was among the 
first, about ten yeears ago, to provide for repre- 
sentation of local associations in its delibera- 
tions. This was largely for the purpose of inter- 
esting local bars and increasing state association 
membership. Membership has grown from about 
1,900 to about 3,000, during the past decade, and 
there are estimated to be 10,000 practitioners 
in the state. 


In one respect the lawyer in Pennsylvania has 
a status unlike that in any other state. For a 
considerable time bar admission has been on a 
state-wide basis, but successful candidates are 
obliged also to gain admission through the judges 
of the counties in which they choose to practice. 
The ancient principle of limiting every lawyer 
to practice in the county of his residence is, in 
the minds of a large proportion of lawyers, the 
cornerstone of their edifice. It could as well be 
called, as a matter of metaphor, the bar’s solar 
plexus. The system affords benefits to lawyers 
in most counties, and especially in those suburban 
to the larger cities. When the estates of wealthy 
persons who reside in suburban counties are 
probated the practice is restricted to local law- 
yers. And no lawyer can pursue a claim in 
litigation to another county without retaining a 
local practitioner. 

Of course there is nothing in inclusive, com- 
pulsory organization on a state-wide basis which 
infringes upon such a privilege. Nor could the 
privilege be curtailed in Pennsylvania without a 
constitutional amendment. Apparently there is 
no desire on the part of the large city practi- 
tioners to alter the traditional system. But this 
peculiar privilege makes most lawyers fearful 
of any change whatsoever in respect to the pro- 
fession, and is readily employed by any and all 
opponents of the inclusive state bar. 


It is this fact of local licensing that has per- 


st 


mitted of limiting admissions in a few counties 
to a quota fixed for each year by the judges. 
And the unusual strength of county associations 
in numbers may also be in part attributed to 
this system. 


Painless Payment of Dues 


A recent development also supports the argu- 
ments of integration opponents. It was told as 
follows in this JouRNAL for April, 1938, at 
page 209: 

“In Clearfield and Erie counties the judges 
have adopted a rule providing that there be a 
ten per cent deduction from all fees paid masters 
in divorce cases . . . the proceeds to be used to 
pay the dues of all lawyers of the county as 
members of the State Association. When the 
Erie County Association put the question up to 
its members for a vote, 117 members signed the 
petition to the judges and only 5 declined.” 

It appears from the report under considera- 
tion that the constitutionality of such a judicial 
rule escapes attack because the judges appoint 
as masters only those lawyers who agree to 
renounce ten per cent of their fees. 


It is apparent that universality of such prac- 
tice throughout the state would provide for the 
State Bar Association more than three times 
its present revenue and would yield also nominal 
membership on the part of all licensed practi- 
tioners. The possibilities are extraordinary, and 
will be explored as rapidly as can be done. 


Compulsory Dues Held Valid 


Proponents of the inclusive state bar hoped 
to convince the members of a committee, most 
of whom were hostile to the integration principle, 
but failed. The majority’s adverse report was 
signed by the chairman and eleven members. It 
makes sixteen pages of type. The minority 
report of Walter B. Gibbons, in thirteen pages, 
constitutes a very valuable addition to the litera- 
ture of the subject. It traces the rights and 
duties of lawyers in the history of this country 
and England, and further analyzes the present 
constitutional status of the profession and the 
matter of imposition of the annual fee under 
compulsory organization. “Compulsion incident 
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to membership [in an integrated bar] is no 
greater than that of membership in the bar itseli 
as a prerequisite to an appearance before a court 
as an attorney-at-law.” Further: 


“Comparisons of a professional association tor 
the public benefit with trade unions and ‘check-off’ 
systems have no place in the temperate discussion 
of our problems. . . That which is important and 
that which the majority report ignores is that the 
public interest must be served by the profession if 
it is to survive. Supine indifference to complaints 
of organized society or of ineffective action is not 
the treatment now indicated. The bar has duties 
in excess Of those which it has the power to per- 
form. There is but one method by which the 
power may be secured and that is by means of the 
integration of the profession.” 


Success Proved in Many States 


This is a long report of a purely local situation, 
but it must be said further that a subcommittee 
made an extensive investigation of the operation 
and benefits of integration in nearly twenty 
states, and its report, unsigned, runs to 26 pages. 
In this instance the information given is credited 
by name to the individuals who were invited to 
reply to a questionnaire. This material is of 
benefit to committees in other states where inte- 
gration is under consideration and facts are 
desired. The subcommittee was also instructed 
to ascertain in what states, if any, the Pennsyl- 
vania system of restricted county practice pre- 
vails. It found none. 


Puerto Rico’s Integrated Bar Prospers 


Although Puerto Rico is not a state its inte- 
grated bar is entitled to a place in the list of 
inclusive bars. Aside from its unique history 
the Puerto Rico Bar has several features of in- 
terest to lawyers in the states. In many respects 
its problems are greater, and fortunately, its 
means also are greater. 

The membership is about 750 and is growing. 
Annual dues of six dollars are paid. On the day 
that a new member is accepted his life is insured 
in the amount of $750, for the benefit of his 
heirs and without a medical examination. The 
Bar is able to do this because the act requires 
that a one dollar stamp be affixed to the first 
pleading filed in every suit. The Bar sells the 
stamps to members at this rate. This fund is 
allocated to insurance; it now receives about 
$12,000 annually; the actuarial capital is increas- 
ing and the insurance will soon be raised to 
$1,000. The Bar is fortunate in having three 
rooms in the capitol, and on the same floor with 
the supreme court, assigned by the legislature. 

The foregoing information is derived from a 
letter written by Secretary Robert H. Todd. De- 
tails concerning the bar act were presented in 
this Journal for December, 1932, soon after 
enactment. Acceptance was conditioned on a 
majority vote, and organization was effected in 
December, 1933. 

One who learns only a little about the struggles 
of Puerto Rico lawyers becomes sympathetic. 
Interesting facts are submitted in an article in 
Revista de Derecho, Legislacion y Jurisprudencia 
del Colegio de Abogados de Puerto Rico. This 
article was written by Mr. F. Prieto-Azuar, and, 
fortunately, is in the English language. The law 


review contains eighty pages of text on a variety 
of subjects, proving an appreciation of the use- 
fulness of a bar journal not yet reached in a 
majority of our states. 

It was by a royal order of December 31, 1839 
that twelve lawyers assembled at San Juan a few 
months later to organize the Ilustre Colegio de 
Abagados (Illustrious College of Lawyers), the 
word “college” resembling the English “inn.” 
Mr. Prieto-Azuar tells how the College survived 
for four years after the American occupation. It 
“could not withstand the stampede of centuries- 
old statutes and traditions.”’ 

For eleven years “there was no law-giving body 
or legislature in the Island, but a military gover- 
nor-general enacted and executed the laws, which 
were known as general orders. How could the 
dignified and white whiskered gentlemen of the 
old bar tolerate and understand that situation? 
They had burnt the midnight oil studying Roman 
law and the Partidas of King Alfonso the Wise, 
and those impromptu military orders certainly 
were too much for them!” 

For many years there were, as with us, many 
lawyers, but no bar. Our code pleading was 
adopted early but still the substantive law is 
“eminently Spanish and it is interpreted in the 
light of Spanish jurisprudence.” The criminal 
law is that of the California code. Reconcilia- 
tion of law from these diverse sources presents 
problems never equaled in any state, including 
Louisiana. 

“Tt is not easy to practice law in Puerto Rico,” 
says Mr. Prieto-Azuar. The Spanish language 
prevails in the insular courts, but English is 
required in the federal court. During most of 
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these desperately trying years Puerto Rico law- 
yers were deprived of the advantages of intimate 
association. Voluntary associations were tried, 
and failed. 

Under the recent bar act the profession “is 
indeed a brotherhood.” Our author harks back 
to 1855 when the Island was stricken by a plague 
and the Illustrious College devoted all its funds 
to the medical care of its members. “The Illus- 
trious College well served its legal and humane 
purpose, that we might not lose spiritual perspec- 
tives behind stacks of moth-eaten books.” 


The Colegio de Abagados is the legal successor 
to the Illustrious College established in 1840. It 
is proving of far greater value to the people of 
Puerto Rico than any other corporation, quasi- 
public or otherwise, which their legislature has 
created. It seems not unreasonable to attribute 
its creation to the articles concerning bar inte- 
gration published in this Journal, and read by 
both the younger, English speaking lawyers, and 
their elders, who remembered earlier professional 
prestige. 


Federal Bar Association Starts Needed Movement 


The Federal Bar Association of New York, 
New Jersey and Connecticut is offering the nation 
a proposal of supreme importance. At the sug- 
gestion of William J. Clark, judge of the U. S. 
district court for New Jersey, made at the time 
of the sesqui-centennial celebration of the federal 
constitution, the Association backs the idea of 
having congress create a permanent commission 
to study proposed amendments.’ The Associa- 
tion’s special committee on this subject, headed 
by Hugh Gordon Miller, reports introduction of 
a suitable bill by Representative Emanuel Celler, 
of the house judiciary committee, which will be 
pressed for enactment in the next session. 

Powerful arguments for this measure were 
voiced by Chairman Miller and Judge William J. 
Clark in a radio broadcast, the text of which was 
published in the New Jersey Law Journal, Vol. 
61, p. 171. 

It should require little argument, especially in 
view of the fact that 141 amendments to the 
constitution were formally proposed in the first 
session of the last congress. Judge Clark pleads 
for studies in advance of formulating rigid pro- 
posals, and points to the fact that the Founding 
Fathers did so study all that history had recorded 
concerning federated governments, and at the 
present time this history is brought down to date 
by a wealth of experience and published studies 


*Judge Clark has recently been appointed to 
the U. S. Circuit Court of Appeals, third dis- 
trict. 


of republican government structure in Australia, 
New Zealand, Canada, South Africa, India, 
Switzerland, the Weimar Republic, Mexico and 
three other American republics. Delicate prob- 
lems are inherent in the allotment of powers in 
a republic and our off-hand custom of making 
amendments should be sufficient to prove that 
we too “muddle,” but not always “through,” as 
we did in the case of prohibition. The amend- 
ments to the federal constitution constitute ex- 
hibit 1. Most of them have done harm. 
Collectively they have produced a government 
remote from the founders’ ideas, and they have 
very much muddled essential elements. 

Judge Clark’s address is to be commended for 
his flick of the lash on Pope’s resounding and 
too much quoted couplet: 

“For forms of government let fools contest, 

Whate’er is best administered is best.” 

This is no more than half truth, and one which 
beclouds the whole truth. The system is at least 
as important as its administrators, because the 
best administrators are rarely induced to take 
part in the operation of a faulty system, or 
permitted to. 

It is fortunate that there is a federal bar asso- 
ciation. What is now reported might well stimu- 
late bar executives throughout the states to move 
for competent studies of government as an 
appropriate function of the profession which 
acknowledges a very special duty to government, 
a duty not discharged in these times merely by 
getting elected to office. 
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Lawyers Specializing in Trials Should Cooperate 


The article in the last preceding number of 
this Journal concerning profitable activities by 
local bar associations failed to include a very 
important matter. Among the special lines of 
work which tend to differentiate lawyers there 
has always been the matter of specializing in 
trials. This is a de facto division of interest, 
talent and responsibility which has been increas- 
ing, but which had never been recognized in bar 
organization, so far as the Editor knows, until 
last year a committee of the Philadelphia Bar 
Association was created with the name of “trial 
bar committee.” 


The desirability of organization in some man- 
ner of lawyers who have special experience in 
courtroom work and in appeal has been several 
times argued in this Journal. In the Philadelphia 
Association the direction of progress is shown by 
the following paragraph from the fifth number 
of the Association’s new Journal called “The 
Shingle.” 

“It is hoped that from the seed planted by the 
establishment of this committee will ultimately 
grow the trial section of the Bar Association de- 
voted to a consideration of the problems facing 
those members of the bar interested primarily in 
the trial of cases and to engendering a closer spirit 
of cooperation and good fellowship between this 
group and the judges.” 

The significance of this sentence derives from 
the fact that the Association sponsors the group, 
and from the hope that the committee “will ulti- 
mately grow into a trial section.” The smaller 
local associations may well encourage coopera- 
tion between active trial lawyers, and the larger 
ones establish a semi-autonomous section. The 
advantages inherent in these plans seem obvious. 


Under the prevalent lack of such cooperation 
practitioners must commonly assume that oppo- 
nents in litigation, not personal friends, are to be 
distrusted. Nobody’s interest is served by mutual 
distrust. The interests, in fact, of practitioners, 
clients and judges all suffer from a species of 
disservice. 

An advantage of such cooperation between spe- 
cialists in trial work lies in part in the voluntary 
adherence of individuals. No lawyer is to be 
excluded, we may presume; and in their intimate 
organization special interest and talent will estab- 
lish standards in which all may acquiesce. There 
can be no doubt at all that judges would welcome 
such organization. Nor can there be doubt that 
its existence would be a strong incentive to all 
such practitioners to become members of the 
local bar association. 

Probably what has been suggested applies as 
well to state bar associations. A section of trial 
lawyers could well establish a code of ethics for 
mutual advantage and in time succeed in attracting 
retainers from lawyers not so specializing. An 
integrated state bar should find the full develop- 
ment of the principles involved an easy matter. 
Such bars, and all voluntary ones as well, would 
receive a blessing from the bench, which suffers 
perennially from the inexperience and often 
ineptitude of both young and old lawyers. 

It should be said further that the Philadelphia 
committee is well on its way to improve condi- 
tions in respect to special calendars, and spe- 
cifically to get rid of one unfair rule. There 
are few large cities in the country where it is 
not possible for the practitioners most interested 
to find ways for facilitating their work and 
saving time for judges as well. 


Unfit Lawyers Barred from Twenty-three States 


A great work is being done by the National 
Conference of Bar Examiners in protecting cer- 
tain states against migrant lawyers of bad repu- 
tation. Twenty-three states now pay a fee to the 
Conference for every applicant whose record is 
investigated. A report of favorable facts by the 
Conference means that the examiners can dismiss 
all doubts as to moral qualifications; an unfavor- 
able report submits many facts, and an adverse 
decision based on such a report means that 
justice is catching up with a rascal. 

Only a few years ago there was no means for 
developing such a necessary service and it could 


not even be projected. The creation of the Con- 
ference of Examiners made it possible. By virtue 
of the facilities available to examining boards in 
every state the information can be acquired at a 
reasonable price, and the fee is paid by the 
applicant. By Aug. 15, 1938 the number of in- 
vestigations had reached 750. 

The plan is so wonderfully effective as to fact 
finding that there is an excusable tendency to 
think that it is a complete solution of the prob- 
lem involved. But second thought shows that 
there are twenty-seven other states (D. C. in- 
cluded), and nothing to prevent unfit practition- 
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ers who are impelled to change locations from 
applying in those states after being rejected in a 
state that benefits from the new system. If those 
unfit fellows are as shrewd as they appear to be 
they will not waste their time and money by ap- 
plying for admission in a protected state. 

It is certain that the twenty-seven unprotected 
states are now receiving all the unfit practition- 
ers formerly distributed throughout the forty- 
eight. By joining in this service, which costs 
nothing at all, they too can be protected, so that 
finally the lawyer who is smoked out of practice 
in one community, will find it impossible to get 
another chance. Some restriction on interstate 
crime is being laboriously worked out by state 
compacts. The evil of the interstate shyster, 
fortunately, can be curbed much more readily. 
Instead of state compacts, approved by congress, 
there need be only authority for examining boards 
to require from each applicant a report from the 
Conference of Examiners. 

Too often, when reform makes a little head- 
way, we are inclined to feel as did Micawber, 
when he discharged a debt by issuing a promis- 
sery note. An illustration of this disposition to 
kid ourselves with easy solutions is afforded by 
an article on character and fitness in the Bar 
Examiner for March, 1938. The author has had 
much experience and he deals with this subject, 
so baffling to examiners when students first ap- 
ply, in a thorough manner. He has found stu- 
dents from the best law schools who should have 
been dropped before graduation. He urges law 
faculties to relieve the situation of unfit appli- 
cants by dismissing students who give no promise 
of meeting all requirements. 

This, of course, is no solution at all. It is 
justifiable, and actually is done commonly, but 
it does not prevent the same young men from 
continuing to study law and eventually applying 
for admission. It merely turns them over to in- 
ferior schools, willing to overlook their records. 


As long as there are profit-seeking law schools 
there will be discouraging work for examiners. 





Virginia Bar Act—Corrected Text 


What purported to be the Virginia State Bar 
act was published in the April, 1938, number of 
this JouRNAL (p. 207). Due to mistake the text 
submitted for publication was the text of the 
draft prepared by the Virginia Bar Association 
committee. This text was somewhat altered by 
the legislature. What emerged appears below: 


Section 1. The supreme court of appeals of Virginia 
may, from time to time, prescribe, adopt, promulgate and 
amend rules and regulations 

(a) Defining the practice of law. 

(b) Prescribing a code of ethics governing the profes- 
sional conduct of attorneys at law and a code of judicial 
ethics. 

(c) Prescribing procedure for disciplining, suspending 
and disbarring attorneys at law. 

(d) Organizing and governing an association to be 
known as the Virginia State Bar, composed of the attor- 
neys at law of this state, to act as an administrative 
agency of the supreme court of appeals of Virginia for 
the purpose of investigating and reporting the violation 
of such rules and regulations as are adopted by the 
supreme court of appeals under this act to a court of 
competent jurisdiction for such proceedings as may be 
necessary, and requiring all persons practicing law in this 
state to be members thereof in good standing. 

(e) Fixing a schedule of fees to be paid by members 
of the Virginia State Bar for the purpose of administering 
this act. and providing for the collection and disburse- 
ment of such fees, provided, however, that the annual 
fees to be paid by any attorney at law shall not exceed 
the sum of five dollars ($5.00). 

‘o person shall receive any compensation out of the 
funds collected under the provisions of this act for serv- 
ices performed in and ahout the administration of this 
act if at the time of the performance of such services he 
is a regular employee of the Commonwealth of Virginia, 
nor shall any of the funds derived hereunder be devoted 
to publishing decisions of the supreme court of appeals 

irginia, or to law magazines, or to buying any such 
publications. 

Provided, however, that the supreme court of appeals 
shall not adopt or promulgate rules or regulations pre 
scribing a code of ethics governing the professional 
conduct of attorneys at law, which shall be inconsistent 
with any statute; nor shall it adopt or promulgate anv 
rule or regulation or method of procedure which shall 
limit or supersede the jurisdiction of the courts to deal 
with the discipline of attorneys at law, as now or here- 
after provided by law; nor shall there be any rule or 
regulation or method of procedure adopted and promu!- 
gated which will provide for any additional method for 
the trial of attorneys in disbarment or suspension pro 
ceedings except those now provided for by statute. and 
in no case shall an attorney he tried for the violation 
of any rule or regulation adopted under this act except 
by a court of competent jurisdiction. 





We need to admit the importance of external pressure, of lay 
journalistic agitation, to bring home to lawyers the intense dissat- 


isfaction which the public feels. 


It is all but impossible for the 


lawyer to look at our system and our products with fresh, unpreju- 


diced eyes, —Elihu Root, 




















AMERICAN JUDICATURE SOCIETY 89 


Judicial Appointment Test in Michigan 


By virtue of the action taken by the board 
of governors of the Michigan State Bar voters 
will be given opportunity in November to vote 
on a plan to relieve supreme court justices of 
political hazards. An astonishing amount of work 
was done by members of numerous citizens as- 
sociations of all kinds in circulating petitions in 
support of a constitutional amendment. The 
petitions filed contain 265,000 names of voters, 
an excess over the minimum requirements of 
91,000. Later: Petitions with about 30,000 more 
names were turned in after the first report. 


The amendment leaves the term of office un- 
disturbed at eight years. It provides for appoint- 
ment by the governor of a candidate selected by 
a judiciary commission composed of three judges 
representing the supreme, circuit and probate 
courts, chosen by their colleagues; three lay 
members appointed by the governor, and three 
lawyers to be appointed by the bar board. 

The prospects for success are now good, but 
it is too early for opposition to become defiant, 
and there is some danger due to other proposed 
amendments which are likely to be unpopular, 
and so lead to a demand that all be defeated. 

President George Brand, of the State Bar, has 
shown that there is no popular choice of supreme 
court judges under the existing system. Voters 
act through precinct delegates to county conven- 
tions. The conventions choose delegates to state 
conventions, which nominate candidates. The 
electorate has only an imaginary participation 
until it is permitted to choose between two party 
candidates. 

A feature of the proposed amendment is 
unique. The text reads: 

“When a vacancy occurs in the office of a 
present or future justice of the supreme court. 
or the term of such justice shall expire, the office 
shall be filled by appointment by the governor 
upon nomination or nominations by the judiciary 
commission.” 

It will be observed that only one name may 
be submitted to the governor, if the commission 
so chooses. This is to enable the governor to 
reappoint a sitting judge if both governor and 
commission approve an additional term, and to 
do this without embarrassment to any other po- 
tential candidate who may stand high in the 
minds of the commissioners. This provision, by 
not fixing the number of nominees, permits of 
negotiation between the executive and the com- 
mission. A governor determined to appoint a 


person not approved by the commission would 
fail, but might leave the office vacant. This 
would be a matter of no concern because the 
present full quota of eight judges is preserved 
in the amendment, and seven could serve as well 
as eight. 





Judicial Selection Amendment in Ohio 


In the fall election Ohio voters will have an 
opportunity to go far in relieving their judges 
from political importunities. There is probably 
no state in which politics plays a larger part in 
judicial selection, notwithstanding the non-par- 
tisan voting. An impressive ceremony accom- 
panied the filing of the petition on August 5. 
More than 360,000 names were subscribed, an 
excess of 65,000. The amendment provides for 
nomination by a commission, appointment by the 
governor, confirmation by the senate and sub- 
mission of judges’ names to the electors every 
six years. It applies to appellate and supreme 
court judges, and optionally to trial judges in 
each county. 





Popular Election Unpopular 


It is reported on the highest authority that 
in one Ohio voting precinct 221 votes were cast 
for executive officers of various kinds, and only 
seven of these voters marked the judicial ballot. 
It would appear that this unnamed precinct is 
not on a main-travelled highway, so these “elec- 
tors” did not get the stimulus afforded by the 
large signboards displayed by judicial candidates 
in that state. The words “popular election” in 
some places sound ironical when applied to the 
selection of judges. And yet voters who realize 
that they are incompetent to choose between 
rival candidates for the bench should not be 
criticized. They may believe that all candidates 
are worthy, a reasonable conclusion if all adver- 
tise freely 


Journal of Medical Jurisprudence 


A new publication which will be of interest 
and value to medical men and many lawyers will 
appear on September 15. The title will be 
“American Journal of Medical Jurisprudence.” 
It is sponsored by the American Medico-Legal 
Association, whose address is 137 Newbury St., 
Boston. The editorial board numbers seventeen 
doctors and lawyers who are entitled to the con- 
fidence of their professions. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 
work of state and local bar associations. The secretaries of all state bar associations 
constitute the committee on news reporting. Items should be submitted to one of the 


followin 
B. H. 


bar executives: J. L. W. Henney (Ohio), Gilson G. Glasier (Wis.), and F. 
pellman (Okla.). The cooperation of all bar officers, editors and committee 


members in furnishing items of interest is earnestly solicited. 


Public Relations Work in Atlanta 


A direct mail campaign being carried on by 
the Atlanta Bar Association explaining the need 
of legal advice, constitutes a comparatively re- 
cent venture in the field of public relations. A 
series of articles is being sent to a select mailing 
list, each folder discussing a special field in which 
a large group of people should be interested, such 
as home-ownership, wills, contracts, and the like. 

The American Bar Association committee on 
professional ethics has recently announced that a 
radio broadcast sponsored by a bar association 
to acquaint the lay public with the expert service 
the legal profession is able to render is proper if 
motivated by a desire to benefit the lay public 
and is carried out in accordance with established 
standards of professional dignity. It would seem 
that a similar rule would apply to printed mat- 
ter. An important new field of bar association 
activity is being gradually opened up and its 
success in developing new business for the bar 
will be watched with interest. 

The Atlanta Bar Association, which is the first 
organization to attack the problems in just this 
way, has offered to cooperate with other associa- 


tions. Inquiries may be directed to Philip Welt- 
ner, First National Bank Building, Atlanta, 
Georgia. 


What One City Bar Association Does 


A recent number of the monthly Bar Bulletin 
of the Los Angeles Bar Association lists seven- 
teen lines of activity, some of which are fairly 
common, and others more or less original. The 
Bulletin itself is among the best of the publica- 
tions of its kind and is essential to most of the 
other lines of work. Members place emphasis 
on their bi-weekly luncheon and monthly dinner 
sessions, devoted to the practical side of the 
members’ interests. Support in money and per- 
sonal work is given to the city’s legal aid bureau. 
Particularly strong is the cooperation with the 
programs of the State Bar. 

It has been among a few leaders in educating 
voters concerning the qualifications of candidates 
for the bench. The bar plebiscite includes all 
practitioners in the county. The Association 


naturally has a full time secretary. 
trustees holds weekly sessions. 

Among the less common, or unique activities 
are the following: The Junior Barristers com- 
mittee, comprising about 400 young lawyers, and 
the Women’s Junior committee, both active in a 
number of appropriate fields. 

A regularly sustained legislative program for 
improvement in the administration of justice. 

A radio program every Saturday evening to 
inform lay listeners on topics of interest and 
benefit to them. 

An experienced lawyers service, which enables 
members to consult with experts in many less 
common fields of practice. 

An arbitration committee to adjust controver- 
sies between members and their clients. 

The ethics committee gives opinions to mem- 
bers who have doubts as to the interpretation of 
canons. 

Lecture courses are sponsored on subjects of 
public interest and are given at the public library 
auditorium. 

The post-admission lecture courses for mem- 
hers have met with marked success. There are 
courses for experienced practitioners and a gen- 
eral course for juniors. The demand for these 
courses is well illustrated by the fact that the 
tickets for the two courses brought in $4,490. 


Its board of 


Extension of Experienced Lawyer Service 


The June number of the Illinois Bar Journal 
tells of an extension of its “experienced lawyer 
service,” which enables members to consult with 
listed members who are in a position to advise 
as to law and procedure in scores of different 
fields. Under the provisions of a new by-law 
“any member in good standing of the American 
Bar Association, residing or practicing outside 
of the state of Illinois, may, upon application and 
payment of an annual membership fee of five 
dollars, become an associate member of the IIli- 
nois State Bar Association, entitled to the cus- 
tomary rights, privileges and services of active 
members of the Association. 

“Extension of membership privileges in the 
Illinois State Bar Association to lawyers in other 
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states will make available for registration under 
the experienced lawyer service experienced con- 
sultants in the principal cities of the United 
States. It will likewise give a wider range for 
the consultative services of Illinois lawyers now 
registered in this service, by providing a conve- 
nient contact with leading lawyers in other states 
who have the need for services of experienced 
lawyers in the state of Illinois. 


“The most desirable aim of the experienced 
lawyer service is to have a complete list of con- 
sultants for every county in the state, covering 
as wide a range of the fields of practice as may 
be necessary for the particular locality concerned. 
To this end the local bar associations may render 
valuable assistance in canvassing their own mem- 
bership rolls with a view toward listing their out- 
standing consultants in the various fields of the 
law with the experienced lawyer service. A num- 
ber of local associations have already carried on 
these surveys among their own members; the 
list is of value to the local group as well as to 
the state association.” 

This experienced lawyer service has vast poten- 
tialities, and it should not take a generation for 
lawyers to learn how to serve themselves at one 
end or the other of the scheme of consultation, 
both of which are profitable. Under the auspices 
of state bar associations this service should thrive. 


Live Junior Bar in Philadelphia 


The Philadelphia Bar Association has acquired 
a journal which is called The Shingle. Its first 
number indicates vitality, and especially upon 
the part of the younger members. The Associa- 
tion for several years has accepted juniors whose 
dues are low for the first five years, and whose 
participation in activities is limited. The younger 
members organized under the name “Five-year 
Section,” and proceeded to tackle many of the 
problems which have confronted their elders. 
With approval by the chancellor or board of 
governors this section may “contact outside 
groups and agencies.” It has independently 
adopted policies with respect to very important 
legislation. It has aroused interest in surveys of 
the lawyer’s economic status. An independent 
position has been taken in a much controverted 
matter—that of limiting admissions to a quota, 
as is done in a few Pennsylvania counties and 
in Delaware. So conspicuous has been the work 
of the Five-year Section that the governors have 
arranged to draw upon its membership, as they 
become full members, for work in which they 
have proved their ability. . 

Interest in limitation of admission to prac- 


tice is keener among the younger men. The 
Five-year Section approved a plan which “in- 
volved maintenance of a seniority list of suc- 
cessful bar examination candidates seeking ad- 
mission to the Philadelphia courts,” seniority to 
be “determined by combined factors of date and 
grade of examination.” The judges in Pennsyl- 
vania counties have full power to admit, or re- 
fuse to admit, those who have passed the state 
examinations. The Philadelphia Bar Association 
has refused to recommend this plan to their 
judges. 


Bar Opportunity in Criminal Law Field 


In the past two or three years there has been 
marked subsidence of bar association interest in 
criminal law administration. This may be due 
in part to the increasing effectiveness of the fed- 
eral detective work. It is probably in larger part 
due to an understanding that much more is 
needed in the states than the amendment of a few 
specific rules of trial practice. A better under- 
standing of needs staggers most would-be re- 
formers. There is need almost universally for 
unification and elevation of all the courts that 
participate in criminal trials. There is need for 
a sweeping change in mode of selecting prosecu- 
tors, and their tenure. These needs can be met 
only by constitutional amendments. 


The frequent changes in bar association leader- 
ship is prejudicial to objectives which call for 
a prolonged campaign of public education. Of 
course the answer is that nothing is gained by 
postponing the start of a long campaign. Nor 
is there validity in the objection that our asso- 
ciations already have their hands full. Experi- 
ence shows that as more fields of work are under- 
taken, more members volunteer for service. 


Wise comment on the situation was made re- 
cently by President Philip F. Sherman in his an- 
nual report to the Hennepin County Association 
( Minneapolis). 


“We are inclined, I believe, to minimize the 
importance of the continual study of criminal 
law and procedure. I believe our criminal 
courts stand well above the average, and that 
we have comparatively few of the abuses preva- 
lent in other states. But the public fails to 
understand the problems both of the prosecu- 
tion and the defense. We owe the duty, I sub- 
mit, either to eliminate some of the so-called 
‘archaic remnants’ in our criminal law, or to 
explain to the public why our present procedure 
should or must be retained without any change. 
The entire profession is continually on trial in 
the court of public opinion, and we must not be 
charged with complacent lack of interest in 
this problem, which is always presented by 
the daily press more prominently than any 
other field of the law.” 
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New Sections for Oklahoma State Bar 


A meeting of the Oklahoma District Judges 
Association held June 13 in Tulsa was notable 
for two things; the Tulsa Bar Association joined 
in the dinner session, and the judges voted to 
request the governors of the State Bar to create 
a judicial section. Organic relations between 
bench and bar in our states exist by virtue of 
our constitutions, and doubtless call for formal 
recognition and means for facilitating policies 
which affect judges and lawyers jointly. It has 
often been said in these columns that the bar in 
every state should request stated meetings, 
preferably quarterly, between its executive board 
and the supreme court. There are always mat- 
ters of common interest that deserve full con- 
sideration. In bringing about such relations the 
bar will have to take the initiative. 

Lawyers interested in mineral law asked the 
State Bar governors to create a section for them, 
and this was approved at a meeting held last 
December. Officers of the new section have been 
selected, as follows: Alvin Richards, chairman, 
and Lawrence Miller, vice-chairman, both of the 
Tulsa bar, and Charles E. France of Oklahoma 
City as secretary. The creation of such a section 
is also under way in the Texas State Bar Associa- 
tion. 


Group Membership Succeeds in Florida 


Official state bars find it important to build 
up membership in local associations as a means 
for stimulating interest in both state and local 
affairs. Voluntary state bar associations con- 
stantly seek increase of membership, and the 
ultimate ideal is that of all-inclusive member- 
ship at both levels. The Florida Bar Association 
embarked upon the venture of unity of mem- 
bership several years ago, the plan being an offer 
to local associations to accept their entire mem- 
bership with a reduction of dues. 

Two difficulties loomed; the local associations 
would have to increase dues, and so prejudice 
their efforts toward membership growth, and the 
state association would receive less in dues from 
members whose locals subscribed. 

After several years of experience it has beeen 
found, notwithstanding these difficulties, that 
group adherence has profited both the state 
association and the half-dozen larger local asso- 
ciations which have accepted the plan. The state 
dues are five dollars for individual members, and 
three dollars for members of a group whose 
dues are paid by their local association. 


It is easy to understand that the state asso- 
ciation has greatly increased its numbers. The 


reduction in the average of dues has not been 
a debit. But it appears also that the strong 
local associations which have accepted the offer 
have also gained members. The Dade County 
(Miami) association previously averaged about 
150 members, and of these about eighty were 
state members. Present membership is 338, all 
members also of the state association. 

This information is supplied by Mr. Thomas 
Jean Ellis, of Miami, who says also that there 
is now pending a proposal that a sliding scale of 
dues be adopted for group memberships, “such 


-as $3.00 each for the first 100, $2.50 for the 


next 100, and $2.00 for the next 50.” 

Doubtless interesting information like this will 
seem archaic in another decade, when isolated 
lawyers will be rare in all states. 


Quality of Mercy Strained by Judges 


We learn from Lester D. Summerfield’s article 
in the April number of the Nevada State Bar 
Journal that so few lawyers were elected to the 
legislature that bill drafting was much prejudiced, 
and, worse than that, intelligent debating of 
measures was limited. The author attributes pop- 
ular distrust of the profession to the dishonesty 
of a few lawyers. This distrust induced the sen- 
ate to adopt a resolution asking the supreme 
court to let the bars down for admission. 

As for crooked lawyers in a state in which 
adequate disciplinary machinery exists, Mr. Sum- 
merfield lays the blame on the supreme court. 
Nevada is by no means the only state in which 
sympathy for crooked practitioners is evinced by 
high court judges. Can it be political dependence? 
Or what? Either misplaced sympathy or concern 
over election should not avail lawyers who have 
violated their oaths, committed offenses certain 
to injure the bar and the judicial system, and 
been convicted by a fair tribunal. The remedy 
is obvious. The integrated bar has only to realize 
clearly that it suffers from a miscarriage of justice 
in the disciplinary field, and that it can exert a 
profound influence on the supreme court by taking 
a firm stand in a public manner, and the evil will 
be stopped. When the quality of mercy becomes 
strained it is no longer mercy. 

The point must not be overlooked that before 
integration powers were acquired there was very 
little opportunity to learn about transgressions, 
and less opportunity to prove them. 


New Bar Journal in Milwaukee 


The Milwaukee Bar Association has begun 
publication of a bi-monthly journal called The 
Gavel. The Association has fifty percent of Mil- 
waukee lawyers enrolled as members; the new 
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journal has been sent to all, and should assist 
in the important objective of larger membership. 


Bar Enters an Age of Specialization 


“We are all students always. The lawyer who 
is not has retired, whether he knows it or not. 
And the time is here for the practitioner to 
study, carefully, thoroughly, intensively, admin- 
istrative law and the procedure of its enforcing 
agencies. And it will pay to do exactly that; 
pay in the better service to clients; pay in better 
fees to counsel.” 


So spoke Frank J. Hogan, addressing the New 
York State Bar Association recently. His advice 
was fortified by facts and convincing argument. 
Already many practitioners have been forced to 
study some phases of administrative. law and 
procedure and the situation invites many more. 
With our expanding common law and statutory 
amendments and additions and our numerous 
tribunals the time came some years ago when no 
lawyer could profitably assume every kind of 
case offered him. We have passed the point 
when any large group of law partners and 
assistants can profess adequate knowledge of 
everything clients may need. 


Frank J. Hogan states what is obviously true, 
but his statement implies also that lawyers must 
learn to rely upon cooperative work. Lawyers 
not confined to one or a few special lines will 
have to lose some clients unless they are enabled 
to cooperate under favorable terms with spe- 
cialists. 

This is where the bar association demonstrates 
its worth by maintaining a list of experienced 
lawyers for every kind of legal work. Under 
association auspices there can be profit to the 
general practitioner, the specialist, the client and 
even the tribunal. This service permits of con- 
fidential relations between lawyers not previously 
acquainted with each other, with definite under- 
standing as to terms. 


There was a time when most lawyers felt 
obliged to hold themselves out as competent to 
undertake any legal work. The present time 
permits no justification of such an attitude. The 
problem consists of acquiring a simple, depend- 
able working arrangement so that specially ex- 
perienced practitioners may be utilized to such 
extent as each instance indicates. This may 
mean an hour’s consultation, with references to 
sources, or it may mean all the advantages of 
partnership for the matter in hand. Where a 
bar association can so serve as to promote con- 
fidence such a system should come into use 
rapidly. 


The New York State Bar Association has 
pioneered in compiling a directory of lawyers to 
serve the needs of clients. The American Bar 
Association approaches the time when legal di- 
rectories will be non-commercial and dependable. 
The long continued exploitation of this field, 
often by racketeering methods, and usually at 
the expense of practitioners, was obviously due 
to lack of bar cohesion. That time is passing. 
Lawyers are learning the pressing need for co- 
operation through their associations. Every year 
the number of services which can be rendered by 
associations to their members is increasing. 


Nevada Bar Has Cash Surplus 


The treasurer of the Nevada State Bar, Mr. 
Myron R. Adams, reported at the last conven- 
tion that normal income for the year amounted 
to $3,492.50, which was increased to $4,314.37 
by dividends paid by a bank. The income is not 
impressively large. but the report showed also 
that the year ended with a cash balance of 
$4,037.04, which was a little larger than surplus 
from the preceding year. It must be considered 
also that there are 241 active members, 47 inac- 
tive members and 64 non-resident members. 

Bar executives will be interested to learn how 
a bar of such small numbers gets so much money. 
Mr. Adams reports that in 1929 the original dues 
of $3 were raised to $5, and in 1936 $2 was 
added to provide a fund for the JOURNAL. 
There are inactive members who pay dues of $1, 
non-resident members who are classified as active 
or inactive, as they may prefer, and lately a new 
class of honorary members, comprising those who 
have actively practiced law in Nevada for forty 
years. The last named are exempt from dues, 
as also are judges, though many of them pay 
voluntarily. 

Dues not paid on Feb. 1 are subject to a 
penalty, $2 for active members and 50 cents 
for inactive. The delinquent member is then 
notified that failure to pay in two months means 
a tax of $5 and suspension by the supreme court. 
Upon payment the secretary recommends rein- 
statement. 


Juniors May Improve Public Relations 


Junior members of the Oklahoma State Bar 
have adopted a practical method of performing 
one of their important functions, that of im- 
proving public relations. The plan is to offer 
speakers for meetings of all kinds of clubs, asso- 
ciations and groups. A speakers’ bureau will be 
necessary, and the lawyers who enlist will pre- 
pare on many subjects, and be ready to accept 
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an invitation on short notice. In Oklahoma City 
there are about 500 organizations to which such 
service may be offered. This appears to be the 
correct way for the profession to make its ideals 
known and accepted. Laymen capable of under- 
standing the message which the organized bar 
wishes to deliver will be best approached in this 
way, and the opinions of other less gifted lay- 
men are of little account. Such an approach is 
subject to none of the criticisms that apply .to 
forms of advertising. It tends strongly to lead 
to accomplishment of the ideals set forth, and 
in the long run accomplishment is more than 
advertising; it is proof. 


High Cost of Disciplinary Proceedings 


An address delivered before the New York 
County Lawyers’ Association by the Hon. 
Francis Martin, entitled The Overcrowding of 
the Bar, was published in United States Law 
Review for March, 1938. It contains the as- 
tonishing statement that in the past four years 
(1934-1937) there was spent for investigating and 
conducting disciplinary proceedings against law- 
yers the sum of $262,902. Prosecutions paid for 
by the City of New York cost $58,520, the Asso- 
ciation of the Bar expended $129,382, and the 
district attorney used a special appropriation of 
$75.000. 

The author should be well informed on these 
conditions, for he is presiding judge of the ap- 
pellate division of the supreme court, first de- 
partment. It was this division, which some years 
ago made a spectacular mopping up of ambulance 
chasers, and later adopted a rule which requires 
filing in court a statement as to agreements for 
a contingent fee in claims or actions for damages 
for personal injuries, death, or loss of services. 

The rule affords some light. Justice Martin 
reported that in eight years one firm of lawyers 
filed 3,411 statements, and the number filed by 
each of twelve other attorneys or firms ranged 
from 1,414 to 3,120. The evidence has a bear- 
ing on overcrowding of the profession and on 
the meager income of many lawyers. Justice 
Martin looks for relief to a regulation of the 
number of students in law schools, present stand- 
ards being sufficiently high. Here the problem 
of the proprietory law school enters. The address 
refers specifically to the reduction in the number 
of medical schools after the American Medical 
Association attacked a similar problem. One 
would search far for an instance of public bene- 


fit to match the achievement of the Medical 
Association. 


Legal Aid Work by a Small Association 


Small local bar associations as well as large 
urban ones may usefully supply legal aid serv- 
ices. A letter from Mr. John P. Walsh, of Can- 
ton, Ohio, chairman of the legal education com- 
mittee of the Stark County Bar Association, in- 
dicates that free legal advice to relief clients is 
a regular part of the work of that association. 
Canton is a highly industrialized community, and 
has been badly affected by the current slump in 
business. A committee of five young lawyers 
take referred cases from the Children’s Bureau, 
the Red Cross, the Travelers Aid, and other re- 
lief agencies. Before referring clients to the 
committee, the relief agency must determine the 
eligibility of the client, investigate the facts and 
decide whether he is worthy of help. The agency 
continues to aid the committee until the matter 
is disposed of. 


Making Legal Aid Repay Lawyers 


The report to the Iowa State Bar Association 
by its committee on legal aid contains an ex- 
cellent consideration of the situation existing in 
non-urban parts of the state. The committee 
found that lawyers were in the habit of taking 
care of the legal problems of indigent persons 
who seek them out. There are some, however, 
who do not know that poverty is not a bar to 
their legal rights, and the committee recommends 
“the carrying out of an educational program de- 
signed to inform all poor persons in the com- 
munity that its lawyers stand ready and willing 
to render without charge prompt and efficient 
legal services to those deserving people who, 
because of financial adversity, are unable to 
pay. ...A concerted effort by local bar associa- 
tions in the right direction would do a great deal 
toward removing ignorance and fear.” 

This very simple plan appears to be the most 
sensible yet offered. Newspapers would of course 
occasionally assist, and knowledge of the willing- 
ness of the profession would eventually reach 
everybody. The plan has the value of repaying 
the profession in something worth far more than 
fees. 


Lawyers Pay Well for Information 


It is frequently said that the bar does not 
have enough money to finance this project or 
that. But it may be that the particular project 
does not have a sufficient appeal or has not been 
properly presented. A striking example is found 
in the recent series of practicing law courses pro- 
vided by the Los Angeles Bar Association. A re- 
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port in the May number of the Los Angeles Bar 
Bulletin shows that a total of $4,490 in registra- 
tion receipts was collected for the two types 
of courses offered: the first, an intensive re- 
examination of four specific subjects including 
corporate procedure, wills and trusts, death and 
succession taxes, and income taxes; the other, 
a more general treatment designed to cover sev- 
eral subjects particularly helpful to the younger 
members of the bar. Registration fees for each 
course were five dollars for members and ten 
dollars for non-members. This series of courses 
appealed strongly to the members of the bar 
and there was no difficulty in securing adequate 
financial support. 


WPA Projects for Lawyers 


A recent report of the New Jersey State Bar 
Association’s Committee on WPA projects for 
lawyers shows that over six hundred members of 
the bar have applied for such employment and 
that one hundred thirty were being used on vari- 
ous projects at the time of the report. Among 
the work completed are state annotations for sev- 
eral of the re-statements, annotations to the New 
Jersey statutes, and annotations to the work- 
men’s compensation act. Work in progress in- 
cludes the annotating of the re-statement of torts, 
trusts, agencies, and conflict of laws. Also a sur- 
vey of the legal profession in the state is part 
of the work which is still to be done. This sur- 
vey will be based on questionnaires sent to every 
lawyer in the state, and is expected to furnish 
data on the over-crowding of the profession, the 
adequacy of law school and bar admission stand- 
ards and the need for legal service bureaus. 


Virginia Bar Addresses Published 


More than a score of addresses delivered be- 
fore the Virginia State Bar Association during 
the last fifty years, including those of two 
former presidents of the United States and other 
distinguished statesmen, cabinet members, su- 
preme court justices, leaders of the bar, ambas- 
sadors and educators, have been published by 
the Michie Company under the title “Notable 
Virginia Bar Addresses.” The addresses were se- 
lected by a committee headed by Colonel O. R. 
McGuire. Included in the volume are addresses 
by Woodrow Wilson while he was a professor of 
jurisprudence at Princeton, by William Howard 
Taft the year he was elected president, by Sena- 
tor Hoar of Massachusetts, Supreme Court Jus- 


tice Lurton, Vice-President Marshall, secretary 
Lindley M. Garrison, Honorable Stanley Reed, 
John W. Davis, Dean Pound, Justice Brewer, 
James Carter of New York, Hampton Carson of 
Philadelphia. 


Statecraft Interests Minnesota Bar 


With a prospect that the Minnesota legislature 
will soon be in need of information concerning 
law designed to promote the peaceful settlement 
of labor disputes the State Bar Association cre- 
ated a committee for study, headed by Chairman 
Morris B. Mitchell. The field was divided into 
seven parts, extending from home labor laws to 
the legislation on this subject throughout the 
world. The group concerned with laws and ex- 
perience in Great Britain, New Zealand, Austra- 
lia and Canada made a report published in seven- 
teen pages of the Minnesota Law Review for 
May. Before the next legislative session there 
will be a scientific study, produced by disinter- 
ested lawyers, as a contribution of significant 
value to the state. 

In every state there are individual lawyers in- 
terested in a variety of state problems. As indi- 
viduals they can do no more than make an ad- 
dress or publish an article. Not until their state 
bar provides a union of forces can they even dis- 
cover each other and have the advantage of a 
comparison of knowledge and opinions. One of 
the great potential contributions of the profes- 
sion in the future will doubtless be non-partisan 
and expert study and counsel for the benefit of 
the state, and incidentally, for the improvement 
of “public relations.” The profession may soon, 
if it can see the opportunity, play a big part in 
the movement to simplify the structure of the 
legislature and so enable it to fulfill its mission as 
the very heart of government. If every state had 
a legislature as capable and dependable as the 
best there would be less worry about the state of 
the Union. 


Minneapolis Lawyers Progressive 


The Hennepin County Bar Association (Minne- 
apolis) becomes one of the leaders among local 
associations in adopting section organization. The 
three sections authorized are on real estate and 
probate law, administrative law (including taxa- 
tion), and the junior bar. The Association has 
also debated pretrial procedure and voted to rec- 
ommend rules to the district court for adoption 
this fall. 
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Unique Service by Utah Junior Bar 


Two articles have been published in recent 
numbers of this JouRNAL concerning the activi- 
ties open to state and local bar associations. In 
conclusion the author was tempted to ask, “What 
can’t a bar association do?” As if in answer to 
this question there appeared in the Utah Bar 
Journal an unpredictable instance of bar activity. 
It appears that a member of the Junior Bar Sec- 
tion had lost one eye when five years old through 
accident, and ten years later became entirely 
blind. Recently, at the age of thirty-three, there 
appeared a possibility of having his sight re- 
stored, in part, or wholly. The matter was con- 
sidered at a meeting of the state Junior Bar 
Council, and steps were taken to raise a consid- 
erable fund to pay for an operation. Chairman 
F. Henri Henroid acquired the needed money 
through contributions by lawyers; the operation 
was performed; and partial vision has been 
restored, with some hope that in months to come 
it will be a substantial asset to the practitioner. 
It is doubtless a fact that young lawyers have 
more of a sense of solidarity than their elders. 


A fruit of association activity is the breaking 
down of the traditional competitive spirit which 
for long prevented united planning and action 
for the good, not only of the profession, but as 
well of the public. 


Survey of Projects Recommended 


The Illinois State Bar Association reached a 
membership of 5,000 in 1937 and before the year 
was out it counted as outstanding achievements 
it success in providing an inexpensive biennial 
edition of the statutes in place of two rival and 
costly editions; in establishing at Springfield its 
William N. Hairgrove Memorial law library; in 
enactment of the insurance code and municipal 
budget laws drafted and sponsored by the Asso- 
ciation; and in creation of the younger members’ 
section. A working alliance with the equally 
strong Chicago Bar Association has for many 
years augmented the work of each. Why should 
not all associations make surveys of projects un- 
dertaken in five years, ten years and fifteen years, 
and the results. It might energize some to find 
that they have only been going around in circles 
for a long tnme. 





rare numbers are priced higher. 


lowed by nearly 2,000 references. 
important public and law libraries. 





Concerning Binders and Back Numbers 


BINDERS—A very good cloth-bound binder, with gold lettering on the 
back, is supplied by the Judicature Society, postage prepaid, for One Dollar. 
It will hold at least four volumes of the JOURNAL. 

BACK NUMBERS—Previous issues of the JOURNAL, from Vol. 1, 
No 1 to date are available. Several gaps have been supplied recently through 
a reproduction process. The charge for most numbers is ten cents. 


INDEX—A cumulative index to the first twenty volumes of the JOUR- 
NAL is now available on request. The names of 237 authors are listed, fol- 
Complete files should be available in all 


A few 











